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FOREWORD

FOREWORD

There are now over 2,000 botanic gardens worldwide. They are daily involved in the practicalities of
access to genetic resources and the sharing of a wide range of benefits through collaborations with their

partners around the world.

By working together, the botanical community is in a position to make a very real and very practical
contribution to the rapidly evolving debate on access to genetic resources and benefit-sharing (ABS).
Such a harmonised approach may help to support the conservation and sustainable use of biological
diversity by facilitating the continued exchange of biological material and associated knowledge by the
botanical commumty within the letter and spirit of the 1992 Convention on Bmloglcal Dlver31ty (CBD).

Consisting of 28 botanic gardens and herbaria from 21 countries, the group 1nvo}ved in this project
represents a wide range of institutional and scientific expertise. It is committed to helping similar
institutions and ABS policy-makers to address the issues and find workable solutions for effective
implementation of the CBD and associated national legislation.

The Project Group believes that by taking a voluntary, proactive approach, such solutions can facilitate
collaborative scientific research that supports the conservation and sustainable use of biological diversity
and also respect the rights of all those involved, including indigenous and local communities, and ensure

that benefits are shared fairly and equitably.

When the Pr0]ect Group met in Cartagena in November 2000, the members felt that it was important both
to find a common approach for all participants on access and benefit-sharing and to allow room for
flexibility, so that participants could find solutions tailored to their individual circumstances.
Consequently, this publication contains three separate documents.

e The Principles on Access to Genetic Resources and Benefit-Sharing: Institutions are invited to
endorse these non-legally binding Principles and to develop individual institutional policies that
reflect both their letter and spirit.

e The Common Policy Guidelines (CPG): It is hoped that the CPG will provide a useful background for
institutions preparing an institutional policy in line with the Principles.

o The Explanatory Text: This text provides additional information on issues that were raised and
discussed during the project, and explains why the project participants settled on the language of the
Principles and the Common Policy Guidelines.

This publication offers a number of ideas and some potential solutions for discussion. The Project Group
hopes that it will be viewed as a useful starting point for institutions as they grapple with the complex
issues at the heart of the ABS debate.

Nigel Taylor
Chairman of the pilot project
Head of the Living Collections Department, Royal Botanic Gardens, Kew

* The members of the Project Group are listed in Appendix 9 on page 77.



PRINCIPLES ON ACCESS TO GENETIC RESOURCES AND BENEFIT-
SHARING FOR PARTICIPATING INSTITUTIONS

Participaling Institutions endorse the following Principles on access (o genetic resources
and benefit-sharing:

Convention on Biological Diversity (CBD) and laws related to access o genetic

resources and associated traditiona)l knowledge and benefit-sharing

o Honour the letter and spirit of the CBD, The Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) and lays relating to access
ajr_;xd benefit-sharing, including those relating to traditional knowledge.

Acquisition of genetic resources

o In order to obtain prior informed consent, provide a full explanation of how the
genetic resources will be acquired and used.

¢ When acquiring genetic resources from in situ conditions, obtain prior informed
consent from the government of the country of origin and any other relevant
Stakeholders, according to applicable law and best practice.

o When acquiring genetic resources from ex situ collections (such as botanic gardens),
obtain prior informed consent from the body governing the ex sifu collection and any
additional consents required by that body.

e When acquiring genetic resources from ex sifu sources, whether from ex sifu
collections, commercial sources or individuals, evaluate available documentation
and, where necessary, take appropriate steps to ensure that the genetic resources were
acquired in accordance with applicable law and best practice.

Use and supply of genetic resources

e Use and supply genetic resources and their derivatives on terms and conditions
consistent with those under which they were acquired.

o Preparc a transparent policy on the commercialisation (including plant sales) of
genetic resources acquired before and since the CBD entered into force and their
derivatives, whether by the Participating Institution or a recipient third party.

Use of written agreements

e Acquire genetic resources and supply genetic resources and derivatives using written
agreements, where required by applicable law and best practice, setting out the terms
and conditions under which the genetic resources may be acquired, used and supplied
and resulting benefits shared.

Benefit-sharing

e Share fairly and equitably with the country of origin and other Stakeholders, the
benefits arising from the use of genetic resources and their derivatives including non-
monetary, and, in the case of commercialisation, also monetary benefits.

o Share benefits arising from the use of genetic resources acquired prior to the entry
into force of the CBD, as far as possible, in the same manner as for those acquired
thereafter.
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Curation
In order to comply with these Principles, maintain records and mechanisms to:

¢ record the terms and conditions under which genetic resources are acquired;
e track the use in the Participating Institution and benefits arising from that use; and
¢ record supply (o third parties, including the terms and conditions of supply.

Prepare a policy
e Prepare, adopt and communicate an institutional policy setting out how the
Participating Institution will implement these Principles.




COMMON POLICY GUIDELINES (NOVEMBER 2000)":

GUIDELINES TO ASSIST IN THE PREPARATION OF INSTITUTIONAL
POLICIES BASED ON THE “PRINCIPLES ON ACCESS TO GENETIC
RESOURCES AND BENEFIT-SHARING FOR PARTICIPATING

INSTITUTIONS”
TABLE OF CONTENTS
SECTION 1 INTRODUCTION
SECTION 2 OBJECTIVE
SECTION 3 PRINCIPLES
SECTION 4 DEFINITIONS
SECTION 5 ACQUISITION
SECTION 6 USE
SECTION 7 CURATION
SECTION 8 SUPPLY
SECTION 9 BENEFIT-SHARING
SECTION 10 IMPLEMENTATION

SECTION 1 - INTRODUCTION

Participating Institutions have endorsed the Principles set out in Section 3
because:

¢ Activities involving access to genetic resources and associated traditional
knowledge should be consistent with the provisions of the Convention on
Biological Diversity (CBD), the Convention on International Trade in Endangered
Species of Wild Fauna and Flora (CITES) and other international, regional,
national and sub-national laws and policies concerning biodiversity®.

¢ States have sovereign rights over their own biological resources and the authority
to determine access to genetic resources rests with national governments.

e Access to genetic resources and benefit-sharing is vital for the conservation and
sustamable use of biodiversity.

' This document was prepared by the botanical institutions listed in the Explanatory
Text,

? The Common Policy Guidelines do not apply to plant genetic resources for food
and agriculture (PGRFA) within the scope of the multilateral system established by
any revised International Undertaking on PGRFA. The terms of access and benefit-
sharing for such PGRFA will be set out in part IV of the International Undertaking.




¢ It is essential to establish conditions that facilitate access and support scientific
research, while honouring the principles of prior informed consent and benefit-

sharing.

o It is essential to share the benefits arising from the use of genetic resources and
their derivatives fairly and equitably with the country of origin that provided the
genetic resources and with other Stakeholders, as appropriate.

¢ It is essential to honour the terms and conditions under which genetic resources
have been acquired.

e Cooperation among botanical institutions and with governments will facilitate
access to genetic resources and benefit-sharing.

It is the intent of this document to promote a harmonised basis for access and benefit-
sharing among botanical institutions.

SECTION 2 - OBJECTIVE

The objective of these Common Policy Guidelines is to provide background guidance
to assist Participating Institutions implement the “Principles on Access to Genetic
Resources and Benefit-Sharing for Participating Institutions” set out in Section 3 of
this document;

SECTION 3 - PRINCIPLES ON ACCESS TO GENETIC RESOURCES AND
BENEFIT SHARING FOR PARTICIPATING INSTITUTIONS

Participating Institutions endorse the following Principles on access to genetic
resources and benefit-sharing:

Convention on Biological Diversity (CBD) and laws related to access to genetic

resources and associated traditional knowledge and benefit-sharing

e Honour the letter and spirit of the CBD, The Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) and laws relating to access
and benefit-sharing, including those relating to traditional knowledge.

Acquisition of genetic resources

¢ In order to obtain prior informed consent, provide a full explanation of how the
genetic resources will be acquired and used.

o When acquiring genetic resources from in sifu condifions, obtain prior informed
consent from the government of the country of origin and any other relevant
Stakeholders, according to applicable law and best practice.

e When acquiring genetic resources from ex sifu collections (such as botanic
gardens), obtain prior informed consent from the body governing the ex situ
collection and any additional consents required by that body.

e When acquiring genetic resources from ex situ sources, whether from ex situ
collections, commercial sources or individuals, evaluate available documentation
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and, where necessary, take appropriate steps to ensure that the genetlc resomces
were acquired in accordance with applicable law and best practice.

Use and supply of genetic resources

e Use and supply genetic resources and their derivatives on terms and conditions
consistent with those under which they were acquired.

e Prepare a transparent policy on the commerciatisation (including plant sales) of
genetic resources acquired before and since the CBD entered into force and their
derivatives, whether by the Participating Institution or a recipient third party.

Use of written agreements

e Acquire genetic resources and supply genetic resources and derivatives using
written agreements, where required by applicable law and best practice, settmg out -,
the terms and conditions under which the genetic resources may be acquned uséd
and supplied and resulting benefits shared.

Benefit-sharing

e Share fairly and equitably with the country of origin and other Stakecholders, the
benefits arising from the use of genetic resources and their derivatives including
non-monetary, and, in the case of commercialisation, also monctary benefits,

» Share benefits arising from the use of genetic resources acquired prior to the entry
into force of the CBD, as far as possible, in the same manner as for those acquired

thereafter.

Curation * -
e Inorder to comply with these Principles, maintain records and mechamsms to: !
e record the terms and conditions under which genetic resources are acqulred
e track the use in the Participating Institution and benefits arising from that
use; and
o record supply to third parties, including the terms and conditions of supply.

Prepare a policy
¢ Prepare, adopt and communicate an institutional policy setting out how the
Participating Institution will implement these Principles.

SECTION 4 - DEFINITIONS
In this document, the following terms have the following meanings:

Accession means a sample or specimen of biological material incorporated into an ex
situ collection;

Access to genetic resources means the permission to acquire and use genetic
resources;

Acquisition means obtaining possession of a material or resource, through collection
or receipt;

vii




Benefit-sharing means the sharing of benefits arising from the use, whether
commercial or not, of genetic resources and their derivatives, and may include both
monetary and non-monetary returns;

Biological material includes, but is not limited to, plants, plant parts or propagation
material (such as seeds, cuttings, roots, bulbs, corms or leaves), fungi or other fungal
material, and any other material of plant, animal, fungal, microbial or other origin and
the genetic resources contained therein;

Biological resources includes, but are not limited to, organisms or parts thereof,
populations or any biotic component of ecosystems of actual or potential value,
including genetic resources;

Botanic garden means, but is not limited fo, an institution maintaining documented
collections of living and/or preserved plant accessions for purposes such as scientific
research, conservation, sustainable use, display and education;

Commercialisation means applying for, obtaining or transferring intellectual property
rights or other tangible or intangible rights by sale or licence or in any other manner,
commencement of product development, conducting market research, and seeking
pre-market approval and/or the sale of any resulting product;

Country of origin of genetic resources means the country which possesses those
genetic resources in in situ conditions,

Derivatives includes, but arc not limited to any progeny, extracts and compounds
obtained from genetic resources and analogues of those compounds;

Ex situ collection means managed, documented biological material maintained in
conditions other than in situ;

Explanatory Text means the document [being] developed to accompany these
Common Policy Guidelines;

Genetic resources means any material of plant, animal, fungal, microbial or other
origin containing functional units of heredity of actual or potential value;

Herbarium means a reference collection of preserved and documented plant
specimens, including those that are dried and pressed and those that are preserved in
liquid;

In situ conditions means conditions where genetic resources exist within ecosystems
and natural habitats, and, in the case of domesticated or cultivated species, in the
surroundings where they have developed their distinctive properties;

Participating Institution means any botanic garden, herbarium or other institution
which endorses the “Principles on Access to Genetic Resources and Benefit-Sharing
for Participating Institutions” set oul in Section 3 of this document and which has
agreed to develop an institutional policy to implement the Principles;
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Principles means the text set out in Section 3.

Prior informed consent means the consent of the government of the country of
origin and of any other appropriate Stakeholders which must be obtained by the
Participating Institution prior to gaining access to genetic resources. It must be
based on full disclosure of information, such as the intended use of those genetic

resources,;

Provider means any individual or organisation, whether governmental or non-
governmental, that provides genetic resources or derivatives to a Participating

Institution;

Recipient means any individual or organisation, whether governmental or non-
governmental, that acquires genetic resources or derivatives from a Participating
Institution with its consent;

Stakeholder means an individual, organisation or group whether formal or informal,
affected by, or with an interest in, the activities relating to the acquisition, use or
supply of gemetic resources or their derivatives. Stakeholders involved in
conservation and the granting of collecting permits and prior informed consent for
access may include relevant departments of government, local authorities, private
individuals such as landowners, indigenous peoples, local communities, farmers and
non-governmental organisations. Stakeholders such as these are often described in
law relating to access and benefit-sharing;

Written agreement means any form of writlen agreement between two or more
organisations or individuals setting out the terms and conditions under which one
party will transfer biological materials. What constitutes a written agreement can
take many forms, ranging from an exchange of letters and the granting of a collecting
permit based on a completed application, to a shipping notice or a detailed contract
(sometimes known as a material transfer agreement or access and benefit-sharing
agreement). A range of different written agreements is set out for illustrative purposes

in the Explanatory Text.

SECTION 5 - ACQUISITION

5.1 PRIOR INFORMED CONSENT

5.1.1 When it collects or otherwise gains access to genetic resources, each
Participating Institution will abide by international and national applicable
laws, regulations and best practice.

When obtaining access to genetic resources from in situ conditions, each Participating
Institution will:

(a) where required, in accordance with applicable law, obtain, in writing, the prior
informed consent of the government of the country of origin;



and will make reasonable and sincere efforis to:

(b)

(c)

(d

5.1.2

(a)

obtain and record the prior informed consent of other Stakeholders, as
appropriate, for access to and use of the genetic resources concerned and
associated knowledge;

ensure that any collection, import, export and other handling of the genetic
resources has been in accordance with all applicable law; and

clarify, in writing based on a full explanation of how the genetic resources will
be acquired and used, the terms and conditions under which the materials are
acquired and can subsequently be used, particularly whether the materials or
their derivatives may be supplied to third parties and/or commercialised.

When obtaining access to genetic resources from ex sifu collections, each
Participating Institution will:

obtain, in writing, prior informed consent from the officer authorised to agree
terms and conditions of access on behalf of the ex situ collection, and such
other consents required as indicated by that officer for access to the genetic
resources concerned and for their use;

and will make reasonable and sincere efforts to:

(b)

(d)

5.1.3

obtain from the authorised officer of the Provider a written statement that the
genetic resources were acquired and are being supplied in accordance with all
applicable law and that the Provider is entitled to supply them fo the
Participating Institution;

ensure that the export of the genetic resources or their derivatives from the
country where the Provider is based, and import to the country where the
Participating Institution is based, are in accordance with all applicable law;
and

clarify, in writing, based on a full explanation of how the genetic resources
will be acquired and used, the terms and conditions under which the materials
are acquired and can subsequently be used, particularly whether the materials
or their derivatives may be supplied to third parties and/or commercialised.

When obtaining access to genetic resources from ex sifu sources other than
those in Section 5.1.2, above, for instance from commercial sources or
individuals, each Participating Institution will ensure that the acquisition
conforms with applicable law and best practice, and in cases where there is no
applicable law, will, if appropriate, evaluate available documentation and
make reasonable and sincere efforts to ascertain from the Provider that the
materials were obtained in accordance with the CBD and best practice.



5.2

5.2.1

6.1

6.1.1

62

6.2.1

(a)

(b)

USE OF WRITTEN AGREEMENTS TO CLARIFY TERMS AND CONDITIONS OF
ACQUISITION '

When obtaining access to genetic resources, each Participating Institution will
make reasonable and sincere efforts to clarify in writing the respective roles,
rights and responsibilities of the Participating Institution, the Provider, the
country of origin and relevant Stakeholders, as appropriate, in activities
involving the acquisition and use of genetic resources.

SECTION 6 — USE
Usk WHERE TERMS AND CONDITIONS ARE CLEAR

Participating Institutions will only use genetic resources for “purposes’
¢onsistent with the terms and conditions under which they were acquired. If a
Participating Institution wishes to use such genetic resources for purposes
other than those allowed by the terms and conditions under which the material
was originally acquired (such as for commercial use when access was granted
for non-commercial purposes), the Participating Institution will obtain
approval from the Provider for such use and should specify in writing the
terms and conditions of use, including fair and equitable benefit-sharing as set
out in Section 9 below.

USE WHERE TERMS AND CONDITIONS ARE NOT CLEAR

£

¢ A Participating Institution may wish to commercialise genetic resoprees (or

their derivatives) for which the terms and conditions under which they were
acquired are not clear. In this case:

if the genetic resources were acquired after the entry into force of the CBD,
each Participating Institution will obtain the informed consent of the Provider
(or, if the Provider is not known, the country of origin), prior to
commercialising the genetic resources, and should specify in writing the terms
and conditions of use, including fair and equitable benefit-sharing as set out in
Section 9 below,

if the genetic resources were acquired prior to the entry into force of the CBD,
each Participating Institution will share benefits arising from their
commercialisation according to Section 9, and will clarify, in the policy on
commercialisation referred to in the Principles, whether, prior to
commercialisation, they will obtain the informed consent of the Provider (or, if
the Provider is not known, the country of origin).
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7.1

7.1.1

7.1.2

7.1.3

7.1.4

1.2

7.2.1

8.1

8.1.1

SECTION 7 — CURATION

COLLECTION MANAGEMENT

Each Participating Institution acquiring genetic resources will make
reasonable and sincere efforts to record and maintain data on their acquisition,
including information on the Provider; country of origin; collector; and, if
available, dates, accession numbers, taxon names, etc; prior informed consent
and terms and conditions of use; and other relevant data associated with the
acquisition of accessions in its collections in order to be able to implement the

Principles.

Each Participating Institution will make reasonable and sincere efforts to
record and maintain information concerning the use of genetic resources and
their derivatives by that Participating Institution, and the benefits to that
Participating Institution arising from such use.

Each Participating Institution will make reasonable and sincere efforts to
record and maintain data on the supply of genetic resources and their
derivatives, including information on the Recipient and the terms and
conditions of access and benefit-sharing under which they were supplied.
When providing genetic resources and their derivatives to a Recipient, each
Participating Institution will also provide relevant data on their acquisition to
the Recipient, as described in Section 7.1.1, particularly information on prior
informed consent and conditions of use.

In order to be able to fulfil its commitments in the Principles now and in the
future, each Participating Institution will develop and implement appropriate
mechanisms to track the acquisition of genetic resources, the different uses of
genetic resources and their derivatives held in its collections, their supply to
Recipients, and the benefits that arise from their use.

STAFF MANAGEMENT

Each Participating Institution will establish systems of staff management and
individual responsibilities for the implementation of and compliance with the

Principles.

SECTION 8 - SUPPLY

SUPPLY OF GENETIC RESOURCES

Each Participating Institution may supply, whether by way of a gift, sale or
loan, genetic resources or their derivatives to other Participating Institutions
and third parties for conservation, research, public display, education and
other purposes.
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8.1.2

8.1.3

8.14

8.2

8.2.1

9.1

%.1.1

9.1.2

At the time of supplying genetic resources or their derivatives, each
Participating Institution will, consistent with its policy on commercialisation
referred to in the Principles, clarify with the Recipient, whether the supply is
for commercial or for non-commercial purposes.

When supplying genetic resources or their derivatives, each Participating
Tnstitution will honour any terms and conditions to which it committed when
acquiring the genetic resources, such as any terms and conditions set out in
written agreements.

To the extent possible, when supplying genetic resources or their derivatives,
each Participating Institution will treat genctic resources acquired prior to the
entry into force of the CBD and those acquired after its entry into force in the
same mannet,

USE OF WRITTEN AGREEMENTS TO CLARIFY TERMS AND CONDITIONS OF
SuPPLY

When supplying genetic resources or their derivatives, each Participating
Institution recognises the need to supply genetic resources under written
agreements, which obliges each Recipient:

a) to share benefits arising from its use of the genetic resources and their
derivatives fairly and equitably as set out in Section 9.

b) not to commercialise the genetic resources or their derivatives without the
explicit consent of the Participating Institution providing them; and

¢) not to pass the genetic resources or their derivatives on to third parties
without ensuring that the third parties enter into written agreements
containing terms and conditions that are no less restrictive.

SECTION 9 - BENEFIT-SHARING
COMMITMENT TO SHARE BENEFITS

Each Participating Institution will make reasonable and sincere efforts to share
the benefits arising from the use of genetic resources and their derivatives
fairly and equitably with the country of origin and other Stakeholders, as
appropriate.

To the extent possible, each Participating Institution will share the benefits
arising from the use of materials acquired prior to and after the entry into force
of the CBD in the same manner.
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9.2

9.2.1

9.2.2

10.1

10.1.1

10.1.2

10.1.3

BENEFITS

The object of sharing benefits is to achieve fairness and equity and to create
incentives and provide resources for the conservation of biological diversity
and the sustainable use of its components,

Benefits which Participating Institutions will share, depending upon what is
fair and equitable in the circumstances, including commitments made in
written agreements, may include:

e taxonomic, biochemical, ecological, horticultural and other information
and data, through research results, publications and educational materials;

e access to collections and databases;

¢ benefits in kind, such as augmentation of national collections in the
couniry of origin and support of community development activities;

¢ the transfer of technology such as hardware, software and know-how;

¢ training in science, in situ and ex sifu conservation and management,
information technology and management and administration of access and
benefit-sharing;

e institutional development, strengthening and management;
o joint research and development, through collaboration in training and
research programmes, participation in product development, joint ventures

and co-authorship of publications; and,

e in the case of commercialisation, also monetary benefits such as royalties.

SECTION 10 - IMPLEMENTATION

DEVELOP AN INSTITUTIONAL POLICY
Each Participating Institution will prepare and, as appropriate, communicate
its own policy setting out how it will implement the Principles, using these

Common Policy Guidelines for guidance.

Participating Institutions may develop such policies individually or
collectively, as groups or networks of institutions,

In order to reflect changes in international, national and other applicable law
and acknowledged best practice, it may revise its own policy periodically.
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10.2 BROADENING PARTICIPATION

10.2.1 The Participating Institutions endorsing the Principles are committed to
working with governments and the broader botanical community, including
individuals, organisations and groups dealing with genetic resources in order
to develop a harmonised basis for access to genetic resources and benefit-
sharing.
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(SEPARATE DOCUMENT)

List of Participating Institutions endorsing the “Principles on Access to Genetic
Resources and Benefit-Sharing for Participating Institutions” (as of
XXXX 2000):
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XXXX
XXXX
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INTRODUCTION

SECTION 1 - INTRODUCTION

1, Introduction to the Convention on Biological Diversity
1.1 What is the Convertion on Biological Diversity?

The Convention on Biological Diversity (CBD) is both an international treaty and an institutional
framework for the on-going development of legal, policy and scientific initiatives on biological diversity.
The CBD marks a milestone in international treaties. Earlier treaties deal with specific aspects of
biodiversity, such as frade in endangered species (CITES), particular ecosystems (e.g. wetlands, Ramsar
Convention; drylands, Convention to Combat Desertification), geographic areas (e.g. European wildlife
and habitats, Berne Convention) or species (e.g. migratory species, Bonn Convention). The scope of the
CBD, however, is global, covering all components of biological diversity, from ecosystems and habitats,
species and communities to genomes and genes. It deals not only with the conservation of biological
diversity in situ and ex sifu, but also with the sustainable use of the componentis of biodiversity and the
sharing of benefits arising out of the use of genetic resources. It provides for the possibility of freating
specific issues in greater detail in the future, through the development of protocols and annexes,

Certain provisions of some other international environmental treaties address access to genetic resources.
For example, CITES covers the import and export of genetic resources of ‘listed’ species. But the CBD is
the only international treaty which expressly addresses access to genetic resources and benefit-sharing.
Most importantly, in the event of a conflict between the CBD and other international treaties, if serious
damage or threat to biodiversity occurs, the CBD shall prevail (Article 22).

The objectives of the CBD are described in Article 1 as follows:

‘the conservation of biological diversity, the sustainable use of its components
and the fair and equitable sharing of the benefits arising out of the utilisation of
genetic resources, including by appropriate access to genetic resources and by
appropriate transfer of relevant technologies, taking into account all rights
over those resources and to technologies, and by appropriate funding.’

The term ‘biological diversity’ is used to describe the variability among living organisms from all sources
and the ecological complexes of which they are part, including the diversity within species, between
species and of ecosystems (CBD, Article 2).

The Convention was opened for signature on 5 June 1992, during the Rio Earth Summit (the United
Nations Conference on Environment and Development). It entered into force on 29 December 1993, after
an unusually short period during which the necessary 30 countries ratified it. As of February 2001, 179
governments and the European Community have ratified the Convention. For an up-to-date list of

ratifications, see website www biodiv.org.

Article 2 of the CBD defines ‘genetic material’ as any material of plant, animal, microbial or other origin
containing functional units of heredity and ‘genetic resources’ as genetic material of actual or potential
value. These definitions can cover both living and preserved materials, such as herbarium specimens.
National legislation may extend the scope of the CBD, in particular, the obligation to share benefits, to
the derivatives of genetic resources such as extracts derived from genetic resources.
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Box 1
Treatics, Conventions, Guidelines, Principles and Codes of Conduct: What are they?

Treaties and international Conventions
Treaties and international Conventions, such as the Convention on Biological Diversity (CBD) are legally binding
sonrces of international taw which require specific standards of behaviour from the States that ratify them.

Many international Conventions are ‘framework’ conventions; that is, they lay out legally binding objectives and-

overall obligations and rights of the parties. Specific activities can then be regulated by protocols to the Convention
_or other instruments such as national legislation. ‘The CBD is a ‘framework’ Convention.

Guidelines, Principles and Codes of Conduct

Guidelines, Principles and Codes of Conduct represent a blurring between what has been traditionally understood as
‘law’ and ‘policy’. They are non-legally binding documents setting out statements of intent usually endorsed by the
management of a particular institution and carrying a certain moral weight., They tend to be aimed at specific, often
quite technical, issues: for exainple, access to genetic resources by botanic gardens or best practice by ethnobotamsts

carrying out in situ fieldwork.

They arc often viewed as an excellent way of increasing international awareness of specific problems, providing a

public forum to stimulate debate over possible solutions, and building public consensus in a particular area. They are-

also a useful tool for addressing, at a non-governmental level, some of the specific activities raised by a ‘framework’
Convention such as the CBD, S

See also Bibliography, particularly Birnie and Boyle (1992) and Sands (1993).

1.2 Scope of the Convention on Biological Diversity

The CBD sets out responsibilities for:

o monitoring and identification of biodiversity;

e environmental impact assessments;

o national strategies, plans or programmes to conserve and use the components of biological
diversity sustainably; and

° integrating biodiversity policy into relevant sectoral or cross-sectoral plans, programmes and
policies.

The breadth of the issues covered by the CBD can be seen in Box 2.

, Box 2
Main issues covered by the Convention on Bielogical Diversity
Preamble - Article 11, Tncentive Measures
Article 1. Objectives T ~JArticle 12. Research and Training
Article 2. Use of Terms ' Article 13, Public Education and Awareness
Article 3. Principle . - JArticle 14, Impact Assessment and Minimising Adverse
 |lmpacts - : ' s

Article 4, Jurisdictiona Scope e “HArticle 15. Access to Genetic Resources ~ -
Article 5. Cooperation. 7 Article 16. -Access to and Transfer of Technology e
Article 6. Genera!Mcasules for Conscrvatton and - fArticle 17, Exchangc of Informauon met
Sustainable Use . S
Article 7. Ideatification and Momtormg o Article 18. Technical and Scientific Cooporation e
Amcle 8. In—sxtu Conservation . - .. [ Article 19, Handlmg of Baotcchnology and Dlstnbutlon '

o of its Benefits - .
A rticle 9. Ex-situ Conservahon : o Article 20, Financial Resources
iArticle 10. Sustainable Use of Components of Blologzcai Article 21. Financial Mechanism
Diversity o '
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Further information on the CBD and its implementation by Parties can be found on the CBD Sceretariat’s
website (www.biodiv.org) and through the CBD Clearing House Mechanism (www.biodiv.org/chm/),
which is a means to exchange information relating to activities under the CBD.

1.3 Where do issues of access and benefit sharing (ABS) arise in the CBD?

Many of the activities explored in the CBD, from in situ and ex situ conservation, through monitoring and
assessment of the components of biological diversity, to research and training, require access to genetic
resources. Therefore, although the provisions on access and benefit-sharing (ABS - primarily Articles
8(), 15, 16 and 19) refer to a specific set of activities, they are closely linked to the rest of the
Convention. Among other interpretations, the CBD can be seen as an instrument to promote the equitable
exchange, on mutually agreed terms, of access to genetic resources and associated knowledge in return
for finance, technology and the opportunity to participate in research.

1.4 What obligations does the CBD introduce in terms of ABS?

The CBD recognises the sovereign right of states over their biological resources and the consequent
authority of national governments to determine access to genetic resources. According to the CBD, such
access shall be subject to Parties’ Prior Informed Consent (PIC), and on mutually agreed terms that
promote the fair and equitable sharing of benefits. The CBD strikes a balance between a State’s authority
to regulate access to genetic resources, on the one hand, and, on the other, its obligation to facilitate
access to genetic resources for environmentally sound uses by other Parties. Parties also commit not to
impose restrictions that run counter to the objectives of the CBD.

The key provisions of the CBD on ABS are summarised in Box 3.

Box3 . L :
Summary af pmwsmns in the CBD on access to genetic resources, on thc knowledgc, pzactlces and
innovations of local and indigenous communities, and on benefit-sharing

A1t 8() | Promote the wider application of the know!edge, nmovatlons and practices of indigenous and local -
communities with their approval and involvement and’ encourage the equitable sharing of the benefits
arising from the- unlisauon of the knowledge, mnnvataons and: pracuces of .indigenous and Iocal
colmunities, - '
Art.15.1 | Sovereign rights of States over the:r natural rgsources; the authomy ot national governments to
determing access o genetic resowrces.

Art.15.2 | Endeavour to-create conditions' to facititate access to genetic: resources for env;ronmental!y sound
uses by other Comractmg Parues and not to lmpose rcslncuons that run, counler to the objectives of
the CBD, .. .- -
Arti5.3 | Articles 15, 16 and 19 only appiy to getetic resourees acqlured “in accondance Wlﬂl this Convention™:
i.e. not (o those obtained prior to its entry into force or from non-parties.

Are15.4 | Access, where granted, to be on mutually agreed terms and subject to the provisions of Article 15.

AL155 1 Access o genelic resources to be subject to prior informed consent of the Contracting Party providing
such resources, unless otherwise determined by that Party.

Ar.15.6 | Endeavour to develop and carry out scientific research based on genetic resources provided by other
Contracting Parties with the full participation of, and where possible in, such Contracting Parties. -




INTRODUCTION

Art.15.7 Take legislative, administrative of policy measures, as appropriate, with the aim of sharing
in a fair and equitable way the results of research and developmeut and the benefits arising
from the commercial and other utilisation of genetic resources with the Contraciing Party
providing such resources. Such sharing to be upon mutually agreed terms.

Art16.3 Access {o and transter of technology. using - genetic. resourees to coumrles prowdmg the
genetic resources.
Art19.1 Effective participation by providers of g g,eneuc reseurces in baotcc]mologlcal 1ese1rcll on
_{__the genetic resources they proyide.
Art 19.2 | Priority access on a fair and equitable basis by countllcs (espccmlly de\'e!opmg countnes)

_ providing genetic resources to the results-and benefits arising from blotechnologles based
on them. Such access to be on mutually agreed terms; :

As illustrated in Box 3, obligations to share benefits arise in the context of:

(a) access to genetic resources, and the need to obtain prior informed consent (See Art 15(5)); and

(b) access to the knowledge, innovations and practices of indigenous and local communities, for which
the approval of the holders of that knowledge is required.

Article 8(j) of the CBD encourages, with their prior approval, the equitable sharing of benefits arising
from the utilisation of the ‘knowledge, innovations and practices of indigenous and local communities
embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity’.
In other words, the CBD seeks to encourage the traditional use of biodiversity, and recognises the value
of knowledge and information associated with genetic resources. Such interests may be protected by
national law and policy, for instance enshrined in traditional grazing or user rights, or in specific
regulations on access to knowledge associated to genetic resources: e.g. Decision 391 of the Andean Pact,

However, even if these interests are not specifically protected in national law, institutions who endorse
the Principles, thereby becoming Participating Institutions, should consider obtaining Prior Informed
Consent (PIC) from indigenous and local communitics, landowners and farmers, and sharing benefits.
This could be relevant for Participating Institutions when collecting and publishing primary
ethnobotanical information that does not involve access to actual plant material. Some useful sources of
information' on how to work with local and indigenous communities can be found on
http:#users.ox.ac.uk/~weirr/decin.him

1.5 How are countries implementing the provisions of the CBD on access and benefit sharing?

As States have sovereign rights over their genetic resources, the regulation of access to genetic resources
is a matter for national governments (CBD Article 15(1)). Countries have a great deal of discretion to
decide how to regulate access, and in practice, the number of countries developing national laws and
policies on this subject is growing fast. Laws that countries have already introduced or draft laws that
they are developing typically govern access by nationals and foreigners alike to genetic resources,
biochemicals and traditional knowledge. They require the sharing of benefits such as royalties,
technology, joint research and information, on mutually agreed terms.

Regional groups, national governments or state governments already regulating access to genetic
resources to ensure prior informed consent and benefit-sharing include: the Andean Pact (Bolivia,
Colombia, Ecuador, Peru, Venezuela); Australia (the States of Western Australia and Queensland); Brazil
(the States of Acre and Amapa); Cameroon; Costa Rica; the Republic of Korea; Malaysia (the State of
Sarawak); Mexico; and the Philippines.

' For an updated compilation of guidelines, codes and statements relevant to indigenous and local
www.biodiv.orgisocio-eco/traditional/art8}.asp
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Regional groups and national governments planning to regulate access to genetic resources to ensure
prior informed consent and benefit-sharing include: the member countries of the Association of South-
East Asian Nations (ASEAN); Australia (the Commonwealth); Brazil; Ivory Coast; Cuba; Ethiopia;
Eritrea; Fiji; the Gambia; Guatemala; India; Indonesia; Kenya; Lao PDR; Lesotho; Malawi; Malaysia (at
the national level and the State of Sabah); Mozambique; Namibia; Nicaragua; Nigeria; the Organisation
of African Unity; Pakistan, Papua New Guinea; Samoa; the Seychelles; the Solomon Islands; South
Afvica; Sii Lanka; Tanzania; Thailand; Uganda; the United States of America (within Yellowstone and
other national parks), Vanuatu; Vietnam; and Yemen.

Belize, China, El Salvador, Ghana, Guyana, Hungary, Iceland, Panama, the Russian Federation and
Zimbabwe may also be planning to regulate access to genetic resources in the near future. (Personal
communication, Lyle Glowka, February 2001).

In addition, the countries which are members of the FAO Commission on Genetic Resources are currently
engaged in negotiations to revise the International Undertaking on Plant Genetic Resources for Food and
Agriculture (IU), in harmony with the CBD. This process is likely to lead to a new, legally-binding
agreement between governments. One of the important elements of the TU is access to plant genetic
resources for food and agricuiture and associated benefit-sharing, as described in Box 4.

Box 4
The Iute: natwml Undertakmg on Plant Genetlc Resources for l"aod ax:(l Agr;cu!tlu ¢ (IU)

In 1983 the membcr couutrles of the FAO Cmnm;ssmn on Pl'mt Genetic Resourccs adop!ed the In{cmanona]
Undertaking (1U) on Plant Genetic Resources. The objectwe of the original 1U, a.non- -binding; voluntary agreement,
‘was to ‘ensure. that plant genetic resources of economic-and/or’ social interests, parucularly for agncufmrc w:ll be
cxplorcd prcserved evaluated and made avaiiable for plant breedmg and scienuﬁc purposes

gt !tle late 1980s, dlsqulet on the part of plant breeders in de\'efopcd caunn fes concemmg the appareut lequuemem
wader the 1U to make available their improved materials led to a series of Resolutions by the FAO Council. These
qualified the principle that was.espoused-isi the original TU that genetic resotirées are the *heritage of mankind’ and
also qualified the mcaning of ‘unrestricted” availability. Concerns on the: p'trt of developing countries led to the
introduction of the concept of Farmers' Rights.

The text of the CBD was adopted in the Nairobi Final Act of May 1992. Resolution 3 recognised the need to find
solutions to certain issues unresolved by the CBD itself, These issues include access to ex sifu collections not
acquired in accordance witli the CBD - for instance, the majorlt}; of collections held in ‘botanic gardéns 'u:qtured
before the CBD entered into force - and the question of Farmers’ Rights. ‘Consequently, in April 1993, the FAO
Commission agreed that the 1U should be revised to be in haimony with the Convention. The FAQ Commlssmn has
niet several hnes, and continues to meet, to negolme the tevision of the 1U.

The revised U is likely (o a legally-binding agreement that, among other things, establishies a multilateral system for
access to certain plant genetic resources for food and agriculture (PGRFA), seiting out terms and conditions for
facilitated access to a list of crops for use exclusively in food and agriculture, as well as benefit-sharing. The TU is
likely to address access to certain ex sifu collections of PGRFA, including those held in the International
-Agricultural Research Centres (IARCs) ot Ehe Consuitatwe Group on lnlennl:onal Agncuiluml Research {CGIAR),

‘including pre-CBD collechons

The revision of the IU is nnportanl for boﬁamcal msiihmons Dependmg on their status as public institutions and
how the U, when revised, is- implemenecd by the countries patty to it, they may be required to facilitate access to the
PGRFA within the scope of the TU on the terms and conditions it scts out, and to sharc bencf'lts as described in the
IU for any uses they make of the PGRFA thiat the 1U covers. - . e :

For brief background information on the IU and progress wuh the negotiations, see the FAQ Commlssaon on
Genetic  Resonrces webs:te wivw,fao. orﬂmgh,_gtl"fticlau!t hin and the Earth . Negotiations ‘Bulletin . website:
www . jisd.ca/biodiv/iu.htiml, For an introduction to these topics, see ten Kate and Lasén Diaz, 1997, For information
on collections of agricultural interest within botanic gardens (which might therefore be subject to the tenms on access and
benefit-sharing of the Undertaking, when it is revised), see Heméndez Bermejo, 1996,
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2, Botanical institutions and the CBD
2.1 Why should Botanical Institutions concern themselves with the CBD?

The CBD came into force on 29 December 1993. All material collected prior to this date is known as
‘pre-CBD material’; all material collected since this date is ‘post-CBD material’. Accordingly, a large
proportion of the genetic resources held in botanical institutions are pre-CBD and therefore are not
subject to its provisions on access and benefit-sharing - although they may of course be subject to terms
of transfer such as collecting and export permits.

However, there are a number of reasons why botanical institutions should engage in policy development

and practical implementation of the CBD. For example:

o To continue to access and exchange materials: Botanical institutions act as an important ‘clearing
house’, as the genetic resources they collect may be supplied to a wide range of organisations
including other botanical institutions, universities, research institutions and industry. For the ex situ
collections held in botanical institutions to be of value to science and conservation, they must be
maintained and improved. This involves continued access to plant, microbial and even animal
genetic resources. Also, exchange of materials between botanical institutions is necessary to facilitate
taxonomic and other scientific research and ensure that the levels of diversity held in ex siru
collections are adequate for conservation. Since 180 parties have ratified the CBD and some 50
countries are developing laws regulating access, engagement in ABS issues by the botanical
community is vital.

e To continue to build partnerships: Clear and transparent policies on the CBD are likely to help
botanical institutions continue to build valuable partnerships with other botanical institutions and
access authorities around the world.

o To continue to attract funding for their work: Through their work in conservation and sustainable
use of biodiversity, in raising public awareness and in education and training, botanical institutions
are in a prime position to assist governments to fulfil obligations under the CBD. In the future,
Institutions may find it less easy to attract funding opportunities if their work does not adequately
reflect the CBD. :

2.2 Why should botanical institutions try to develop harmonised policies?

There are a number of reasons why botanical institutions should try to develop harmonised policics on

access and benefit-sharing (ABS) under the CBD. These include:

o To clarify their positions: Clear policies on ABS, particularly with respect to issues that are
ambiguous in intermational and national law and policy (such as access to pre-CBD collections) can
help facilitate access, promote fair partnerships and build trust.

¢ 'To make sure policies are workable: A voluntary, proactive approach allows botanical institutions
to find clear and practical ways to address ABS which meet their own circumstances. There is a risk
that laws or policies on ABS introduced without adequate participation from the botanical community
may not be workable.

o To protect the reputations of botanical institutions as a whole: It is in the interests of botanical
institutions to work together to develop, exchange and spread best practice, since this is likely to
encourage their partners (such as sister institutions and access authorities world-wide) to co-operate
with them on mutually beneficial projects.

¢ To rationalise procedure: Exchange of genetic resources and benefit-sharing can be facilitated and
bureaucracy minimised through common standards on ABS. If all 2000 botanic gardens took very
different approaches to the terms and conditions for the exchange of genetic resources, the exchange
of materials could become bogged down in burcaucracy and paperwork.
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¢ Transparency: Collaborators would know what to expect of instifutions subscribing to published,
harmonised policies, encouraging suppliers and recipients of genetic resources to work with these

Institutions.

2.3 Developing the Common Policy Guidelines

With these arguments for harmonisation in mind, representatives of twenty-eight botanic gardens from
twenty-one countries {(Argentina, Australia, Bolivia, Brazil, Cameroon, Canada, China, Colombia,
Ethiopia, Fiji, Malaysia, Germany, Ghana, Mexico, Morocco, India, the Russian Federation, South
Africa, Switzerland, the UK and the USA) worked together in a project co-ordinated by the CBD Unit of
the Royal Botanic Gardens, Kew and funded by the UK Department for International Development
(DFID). Botanic Gardens Conservation International and the International Association of Botanic

Gardens also took part.

The group was chosen to be as representative as possible of the world’s approximately 2000 botanic
gardens. Participants came from all regions of the world and from both developing and developed
countries, Some represented large and long-established botanic gardens with several hundred staff, and
others came from much smaller gardens, including some newly created ones. Their countries are
responding in different ways to the access and benefit-sharing provisions of the CBD. Some have already
introduced access legislation, others are in the course of developing it, while yet others have no present
intention of introducing such laws, Representatives from countries where there is law on access to
genetic resources, such as Cameroon, Brazil, Malaysia and Colombia, were able to explain how they
work within this changing legal framework. They could share this experience with other participants from
countries where laws are still being developed or are likely to be implemented in the next few years. The
participants felt that, if the Principles were workable for those participants already required to follow
access legislation, the approach would be likely to remain practical as more countries introduce law and
policy on access and benefit-sharing. The idea was that if such a diverse group could agree on a common
approach, then such an approach might be helpful for the wider botanical community.

The project has involved four workshops. The first was held at the Royal Botanic Gardens, Kew, UK in
December 1997, the second at Kirstenbosch Botanical Garden in Cape Town, South Africa, in September
1998, the third hosted by the Institute of Botany in Beijing, China, in May 1999 and the fourth and last, in
Cartagena, Colombia, in November 2000, was hosted by the Colombian National Network of botanic
gardens and Cartagena’s Guillermo Pifieres Botanic Garden. In between these meetings, participants
worked with the staff and management of their gardens to discuss the development of the policy and to
assess their organisations’ practical capabilities and needs for implementation. They also consulted with
other stakeholders such as government representatives and indigenous and local communities, as well as
national botanic garden networks. This process was vital and significantly influenced the drafting of the
Principles and Common Policy Guidelines.

At the third workshop in Beijing the text of the ‘Common Policy Guidelines” (CPG) was first agreed by
the representatives from 14 botanic gardens from 11 countries. At the fourth workshop in Cartagena,
drawing on experience with implementation of the CPG, the participants produced a set of ‘Principles on
Access to Genetic Resources and Benefit-Sharing for Participating Institutions’ (Principles) and revised
the CPG as background guidance.

24  Endorsing the Principles and using the Common Policy Guidelines to develop an
institutional policy

The Principles

The botanic gardens and herbaria which met in Cartagena in November 2000 felt that it was important
both to find a common approach for all participants on access and benefit-sharing, and to allow room for
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flexibility so that each organisation could find a solution tailored to its individual circumstances. They
concluded that the most realistic way to do this was to develop a short set of non legally binding
‘Principles’ which all participants could endorse and translate into their own institutional policy.

The Principles are open to the Board of Management or Director of any institution to endorse as a
voluntary commitment. The list of Participating Institutions (Pls) that endorse the Principles will be
displayed on a number of websites (see Annex 9).

The Common Policy Guidelines

By endorsing the Principles, each PI commits to develop its own institutional policy. There is no
requirement for institutions to endorse the more detailed Common Policy Guidelines (CPG). However,
institutions may find the CPG useful as tool for development of their own institutional policies.

Lo “Box 5 : el
~The legal status of the Prmcnples and of the Common Pohcv Guidehnes P

The Pnncu)k:s and ihe Cemmon Pohcy Gmdehnes are not legally bmdmg

By. endotsing the Principles, a Pl is nnkmg a voluntary statement of intent consistent with extstmg lmemattonal
environmental legil standards.

The Principles and the Commion Policy Gmdclaucs do-however provide & bluepx int to enable PIs to develop and
implement self-regulatory schemes and. best’ _pragtices that will facilitate _coitimied global access to genetic
resources. If. adopted by a sufficient number of: institutions, they may;in time, cone to. bc vzewed as‘a first pomt of
rcference for acces and beneﬂt-shanng by the mtematlonal sczennﬁc rcscarch comrnumty : .

T hey may also ernpower the prov;ders of‘ those resources by ra:smg awareness of the standards {hat can be expceted
from Pis. : R o




INTRGDUCTION

SECTION I - INTRODUCTION
Participating Institutions have endorsed the Principles set out in Section 3 because:

o Activities involving access to genetic resources and associated traditional knowledge
should be consistent with the provisions of the Convention on Biological Diversity (CBD), the
Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES)
and other international, regional, national and sub-national laws and policies concerning

biodiversity’.

s States have sovereign rights over their own biological resources and the authority to
determine access to genetic resources rests with national governments,

o - Access to genetic resources and benefit-sharing is vital for the conservation and
sustainable use of blodiversity.

¢ It is essential to establish conditions that facilitate access and support scientific research,
while honouring the principles of prior informed consent and benefit-sharing,

o It is essential to share the benefits arising from the use of genetic resources and their
derivatives fairly and equitably with the country of origin that provided the genetic resources
and with other Stakeholders, as appropriate.

e It is essential to honour the terms and conditions under which genetic resources have been
acquired,

¢ Cooperation among botanical institutions and with governments will facilitate access to
genetic resources and benefit-sharing,

It is the intent of this document to promote a harmonised basis for access and benefit-sharing
among botanical institutions.

' The Common Policy Guidelines do not apply to plant genetic resources for food and
agriculture (PGRFA) within the scope of the multilateral system established by any revised
International Undertaking on PGRFA. The terms of access and benefit-sharving for such
PGRFA will be set out in the International Undertaking,
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SECTION 2 - OBJECTIVE

The objective of these Common Policy Guidelines is to provide background guidance to assist
Participating Institutions implement the “Principles on Access to Genetic Resources and
Benefit-Shaving for Participating Institutions” sef out in Section 3 of this document;

o Box 6
Status and Objective of the COIanll Poiicy Guldchnes

"The Common Policy Guidelines (CI’G) is net a legally bmdxng document. I: is- mtended as an aid to lmplcmemanon
of {he Principles and as a guide to some of the key COI‘lSldBlatIOHS th':t a Parllmpatm,g, lnsmuuon {Ph may need to
address whilst developing its oWl msl:!uhonai pcilcy R S

It is also hoped that the CPG w:!l act as a reference polnt o encoulage mf‘ouued pub]le debate on effectlvc
implementation of the access and benef' t-sharing provisions of the Convention on Biological Diversity.
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PRINCIPLES

SECTION 3 - PRINCIPLES ON ACCESS TO GENETIC RESOURCES
AND BENEFIT SHARING FOR PARTICIPATING INSTITUTIONS

Participating Institutions endorse the following Principles on access to genetic resources and
benefit-sharing:

Convention on Biological Diversity (CBD) and laws related to access to genetic resources and

associated traditional knowledge and benefit-sharing

¢ Honour the letter and spirit of the CBD, The Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) and laws relating to access and
benefit-sharing, including those relating to traditional knowledge.

Acquisition_of genetic resources

o In order to obtain priov informed consent, provide a full explanation of how the genetic
resources will be acquired and used.

o When acquiring genetic resources from in situ conditions, obtain prior informed consent
Jrom the government of the country of origin and any other relevant Stakeholders,
according to applicable law and best practice.

o When acquiring genetic resources from ex situ collections (such as botanic gardens),
obtain priov informed consent from the body governing the ex situ collection and any
additional consents required by that body.

o When acquiring genetic resources from ex situ sources, whether from ex situ collections,
commercial sources or individuals, evaluate available documentation and, where
necessary, take appropriate steps to ensure that the genetic vesources were acquired in
accordance with applicable law and best practice.

Use and supply of genetic resources

e Use and supply genetic resources and their derivatives on terms and conditions consistent
with those under which they were acquired,

o Prepare a transparent policy on the commercialisation (including plant sales) of genetic
resources acquired before and since the CBD entered into force and their derivatives,
whether by the Participating Institution or a recipient third party.

Use of written agreements

° Acquire genetic resources and supply genetic resources and derivatives using written
agreements, where required by applicable law and best practice, setting out the terms and
conditions under which the genetic resources may be acquired, used and supplied and

resulting benefits shared,

Benefit-sharing

o Share fairly and equitably with the country of origin and other Stakeholders, the benefits
avising from the use of genetic resources and their derivatives including non-monetary,
and, in the case of commercialisation, also monetary benefits.

o Share benefits avising from the use of genetic resources acquired prior to the entry into
force of the CBD, as far as possible, in the same manner as for those acquired thereafter.

11
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Curation

In order to comply with these Principles, maintain records and mechanisms to:

o record the terms and conditions under which genetic resources are acquired;

o {frack the use in the Participating Institution and benefits avising from that use; and

o record supply to thivd parties, including the terms and conditions of supply.

Prepare a policy
o Prepare, adopt and communicate an institutional policy setting out how the Participating
Institution will implement these Principles.

The Project Group which met in Cartagena, Colombia, in November 2000 felt that it was important both
to find a common approach for all participants on access and benefit-sharing (ABS) and to allow room
for flexibility, so that each organisation could find a solution tailored to its individual circumstances.
They concluded that the most realistic way to do this was to develop a short set of Principles, which an
organisation could endorse and then translate into its own institutional policy.

The Principles are clustered under headings that reflect the key ABS activities of botanical institutions:
the Convention on Biological Diversity and applicable access laws and regulations; acquisition, use and
supply of genetic resources; the use of written agreements; benefit-sharing; and curation.

By endorsing the Principles — and thereby becoming a Participating Institution — organisations undertake
to develop their own institutional policy, reflecting the letter and spirit of Principles. A PI may find it
helpful to refer to the Common Policy Guidelines (CPG) for guidance in developing such a policy.
Whilst there are some small differences between the Principles and the CPG, the CPG, together with the
Explanatory Text, sets out in considerably more detail the issues that a Pl may need to consider when
addressing ABS. It is hoped that these documents also provide some constructive solutions.

Box'7 :
.-+ Legal Status of the Principles -

The Principles are not legally binding.

By endorsing them, Pls are making a voluntary statement of intent consistent with existing international
environmental legal standards. : ,

The Principles do however provide a blueprint to enable Pls to develop and implement self-regulatory schemes and
best practices that will facilitate continued global access to genetic resources. If adopted: by a sufficient number of
Pls, they may, in time, come to be viewed as a first point of reference for access and benefit-sharing by the
ket naumia! scmmﬁx. research conmmnuy -

They also empower the providers of those resources by ralsmg awareness of the standards that can be expected from
Pis w;shmg to access geuetic resources, : : : o
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DEFINITIONS

SECTION 4 — DEFINITIONS

This glossary explains the definitions used in the Common Policy Guidelines (CPG)., Where a word or
phrase is already defined in the Convention on Biological Diversity (CBD), the CPG uses that definition.
Many countries have developed or are developing national access laws to implement the CBD, and in
addition, national and international groups and organisations are producing other relevant guidelines and
strategies. Keeping to the definitions used in the CBD means that the CPG are flexible and suitable for
use in many countries, and reduces the possibility of conflict with relevant law and practice in the future.

Accession means a sample or specimen of biological material incorporated into an ex situ
collection;

‘Accessioned” material is material that has been formally accepted and incorporated into a botanical
institution’s collection. Accessioned material may come into a botanical institution through a variety of
routes. It may have been collected by staff members in the field, it may be duplicate material sent from
other institutions, it may be a gift or, more rarely, purchased material.

On accession, an accession number is given to the material, or batch of material, and the following data is
usually recorded: the name and address of sender, date of receipt, status of material, country where
collected, name of collector, type of plant, and number of specimens (sce in Bibliography the “Herbarium
Handbook’). This information can be kept on databases, which may be computerised, and which provide
a summary of what can be found in a herbarium.

Since material that has been loaned remains the property of another institution or individual, it cannot be
accessioned into the collections of a botanical institution.

See also Section'S, Acquisition; Section 7, Curation,

Access to genetic resources means the permission to acquire and use genetic resources;

Acquisition of genetic resources means the act of actually physically obtaining the material. It does not
imply permission to use it. By contrast, ‘access to genetic resources’ means the permission fo physically
obtain and subsequently to use the genetic resources. This implies a positive and physical action to the
genetic resources, going beyond, for instance, simply observing them (e.g. the passive, aesthetic, pleasure
derived from looking at cut flowers or ecotourists visiting rainforests). ‘Access to genetic resources’ is
not defined in the CBD,

A Participating Institution (PI) will obtain lawful access by following the relevant laws and regulations of
the country providing the genetic resources, including obtaining Prior Informed Consent (PIC) if required
by those laws, together with the import laws of the PI’s country.

The uses which a Pl wishes to make of genetic resources may change over time. For instance, if resources
were acquired for a particular type of research and several years later, the PI wished to carry out a
different type of research on those resources, a PI would need to return to the original provider and obtain
consent for such change of use and for its continued access to those resources.

See alse Box § on Functional Units of Heredity,
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Acquisition means obtaining possession of a material or resouice, through collection or
receipt;

*Acquisition’ of genetic resources is the act of obtaining possession of the physical material or resource.
As stated above (see ‘access to genetic resources’), this does not imply permission to use the material or
resource.

{ See also Section 5, Acqa;isition.

Benefit-sharing means the shaving of benefits arising from the use, whether commercial or
not, of genetic resources and their derivatives, and may include both monetary and non-

monetary returns,;

The rationale behind controlling access to genetic resources is to ensure the fair and equitable sharing of
associated benefits. Benefits can be of many kinds. They can be monetary, such as royalties or collection
fees, or, as 1s more often the case for botanic institutions, non-monetary, such as joint research, the
sharing of information and data and education and training. The CBD does not define ‘benefit-sharing’.

The Project Group decided that the CPG definition of benefit-sharing shouid be drawn widely fo avoid
restricting what might amount to fair and equitable benefits, who this might be shared with, or the way in
which benefits might be shared. ‘

ISce:also'Séétio:x 9, Benefit-Sharing.

Biological material includes, but is not limited to, plants, plant parts or propagation material
(such as seeds, cuttings, roots, bulbs, corms or leaves), fungi or other fungal material, and any
other material of plant, animal, fungal, microbial or other origin and the genetic resources
contained therein;

Biological resources include, but are not limited to, ovganisms or parts thereof, populations ov
any biotic component of ecosystems of actual or potential value, including genetic resources;

‘Biological material’ is not defined in the CBD. ‘Biclogical resources’ are defined in the CBD.

There is relatively little difference between ‘biological material’ and ‘biological resources’, since all
biological resources would appear to be biological material. The distinction can be seen by posing the
question, ‘which biological material is not a biological resource?’ The answer seems to be ‘biological
material which do not have actual or potential value’. Depending on what is understood by ‘value’, it can
be argued that all organisms have actual value, since they contribute to the ecosystem functions that
sustain life on earth. Beyond this kind of value, most organisms have potential uses of one kind or
another, so there is presumably little biological material which is not also a biological resource.

In order to keep things simple, it would be more convenient to use just one of these similar terms.
However, the definition of biological material lends itself more readily to particular specimens, since it
refers to specific plant parts and other kinds of material, while the definition of biological resources refers
more broadly to biotic components of ecosystems and also to actual or potential value. For this reason,
both terms are defined in the CPG although the term ‘biological material’ is used most commonly.

See also Definition of ‘Genetic Resources’,
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Botanic garden means, but is not limited to, an institution maintaining documented collections
of living and/or preserved plant accessions for purposes such as scientific research,
couservation, sustainable use, display and education;

There are now over 2000 botanic gardens world-wide. These range from large and established institutions
to much smaller and newer botanic gardens. They may be independent, or attached to universities or
research centres. They can be publicly or privately funded and established in a variety of ways, from
parliamentary statute to private bequest. The key characteristic of a botanic garden is that it holds
documented collections of plant accessions. Records will usually include the name of species, collector,
date and location of collection.

For the purpose of this document, the term ‘botanic gardens’ includes herbaria. This does not mean that
herbaria must be part of botanic gardens, or that all participating botanic gardens contain herbaria.

See also Definitions of *Accession’, ‘Participating Institution’, “Genetic Resources’,

Commercialisation means applying for, obtaining or transferving intellectual property rights
or other tangible or intangible rights by sale or licence or in any other manner,
commencement of product development, conducting market research, and seeking pre-market
approval and/or the sale of any resulting product;

The commercial use of genetic resources is one of the most challenging issues covered by the Principles
and CPG. The Project Group felt that this definition reflected a balance between the interests of those
carrying out the research, which often takes many years, can be extremely costly and whose results are
uncertain, and those who had originally provided or had a stake in the original genetic resource.,

The key for Participating Institutions is to behave in a transparent manner. PIs should develop a clear
policy explaining their role in the commercialisation of genetic resources. PIs should ensure that when
they acquire genetic resources, they are quite definite with the provider of those resources as to how they
will be used and how any associated benefits will be shared.

The term intellectual property rights is not uniform around the world, although the position has been
harmonised to some extent in those countries that are signatories to the Trade Related Aspects of
Intellectual Property Rights (TRIPS) agreement of the WTO/GATT.

The term ‘intangible rights’ has been used in some access legislation, for example the Andean Pact,
Decision 391. It is wider than just intellectual property rights. For example it can cover a right under a
licence or a security interest in traditional intellectual property rights.

See also Box 23 on Plant Sales.

Country of origin of genetic resources means the country which possesses those genetic
resources in in situ conditions;

The CPG uses the CBD definition of country of origin. This definition raises certain difficult issues which
the CPG has sought to address.

First, this definition does not link the country of origin to the actual provision of the genetic resources.
‘Country of origin’ could arguably mean any country of origin, and a plant common to more than one
country will have more than one country of origin. An example of this is the ‘Peruvian Lily’, now a
popular ornamental plant, native to Peru, Chile and other Andean Countries. In order to address this issue,
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the CPG has linked the use of the term ‘country of origin’ with the act of providing access to genetic
resources. Activities such as benefit-sharing are therefore clearly connected to the particular country from
where the resources were obtained.

Secondly, according to this definition, a country where a plant is domesticated or cultivated may also be a
‘country of origin’. How should benefits should be shared in such circumstances? The project group
decided to stress the role of the country of origin, but also to allow benefits to be shared with other
appropriate stakeholders; for example, an intermediary institution which may have conducted original
research on the plant.

{ Sec also Box 24 on Supply of cultivars and hybrids; Section 9, Benefit-Sharing,

Devrivatives includes, but are not limited to any progeny, extracts and compounds obfained
from genetic resources and analogues of those compounds;

The term ‘Derivatives’ embodies many different things.

For example, it includes the ‘progeny’ of plants. This means, for example, that when a PI collects seeds, it
should share benefits arising from the use not only of the original seeds collected in the field, but also
from any plant grown after germination: see also Box 23 on Plant Sales.

The term ‘derivatives’ also comprises of extracts and compounds extracted from genetic resources, some
of which may not in fact be genetic resources. For example, compounds synthesised following models
obtained from the study of genetic resources are derivatives, though not genetic resources.

The implications of the above for a PI depend upon whether it is acquiring or supplying derivatives. The
CPG requires a PI to monitor the supply of derivatives and to share the benefits arising out of their use.
However, unless obliged by national legislation, the CPG does not require a PI to obtain Prior Informed
Consent for their acquisition and use.

, See also definition of ‘Genetic Resources’ and Box 13, concerning the acquisition of derivatives.

Ex situ collection means managed, documented biological material maintained in conditions
other than in situ;

An ex situ collection records and curates biological material outside its natural habitat, Many ex situ
facilities provide opportunities for research, and play a central role in public education and awareness of
conservation issues. Botanic gardens, for instance, have an estimated 150 million visitors annually
worldwide. Ex sifu collections can be, for example, botanic gardens, herbaria, muscums, seed banks,
arboreta or zoos.

Genetic resources means any material of plant, animal, fungal, microbial or other origin
containing functional units of heredity of actual or potential value;

The CPG reflects the CBD definition of genetic resources. Box 8 below addresses the question of what
constitutes ‘functional units of heredity’.

Prior to adopting the CBD definition, the Project Group spent some time considering whether herbarium

specimens are genetic resources and therefore whether they should be included in this definition of
genetic resources. The Group concluded that since some herbarium specimens certainly genetic resources,
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it would be advisable — and make for easier curation - for all herbarium specimens to be treated as though
they were genetic resources. This decision was influenced by the following factors:

e Some existing access laws appear {0 cover herbarium specimens. Others may well do so in the future;

¢ As Box 8 below demonstrates, what constitutes a ‘functional unit of heredity’ is a matter of
interpretation and may change as science and technologies develop;

o The CBD definition of genetic resources covers ‘potential” as well as ‘actual’ value, Some herbarium
specimens do contain functional units of heredity, and so must be genetic resources; others have the
potential to be used as genetic resources in the future.

See also Section 5., Acquisition; Section 7, Curation; Sc'ct_iorr"& 'Sti})piy; Section 9, Beucﬁt—Sharing.

- Box 8
Whar are ‘functional units of hercdi_!y’?

There is no single b:ologrcak crmly that F ts the definition of bemg a umt that functions to convey hereditary
nfornration under all circumstances, To answer the question ‘What is-a functional unit of heredity?’, it is necessary
to consider which biological entitics may be identified as . ‘units of horedrty and under-what crrcumstances these.
entitics may: be considered *functional’in the context of the CBD Four candidate entities - intact living cells, whole
chroniosomes, genes and DNA fragments sma}ler than gcnes can each br: consrdered ’funcuonai mms of horedr{y
mrder somc orrcumstances ' Lo : AR

Living ceiis cal. be 'fmrclloml units of‘ hercduy because they carry aEl of lho heredrtary, or. geneuo, mtormauon
necessary for life. Living cells can reproduce and make use of smaller units of genetic. mformatron and ‘can also be
nmiade fo_ process genetic. information from other cells, Functional genetrc mfomntlon in tho f‘orm of DNA calt. be;

extracted from iwmg ce]ls and used ina var;ety of's ways

DNA (and sometimes its closc coun@emart RNA) carries lho horedrtary mformatron fo buald structural and functional

proteins (and a, few other chemicals) and to “control many. ce]lutar processes. This heredrtary mformanon is often
envisioned as discrete 'packets’ called 'genes." In- higher erganisms ('eukaryotes' - multiceliular. plants, animals, fungi’
and some. advanced single- celled orgamsms) DNA is packaged in chromosomes containing hundreds-or thousands
‘of genes. Chromosomos also often carry DNA “information- that does not participate in the biology of the cell, and
thus not all DNA is organised as genes, Important genes are also found in mitochondria, sub-cellular structures that

process energy in cukaryotes, and in plastids, sub-cellutar structures: that may be involved -in light-energy. Most

bacteria have a single, large circular DNA molecule. However, many bacteria also contain small DNA circles called -
plasmids, some of which carry genes conferrmg antrbrotrc resrstance Genes in vmises are also usually DNA, but:
some are RNA, - '
Genes are important as units of heredity, but the information:in DNA is dmsrbie below the jevel of' genes. Both in
nature and the laboratory, DNA fragments smaller than genes can be exchanged among organisms with relative

ease. Therefore, it is possible to consider chromosomes, genes and DNA fragments smaller than genes as all being

functional units of heredity under some circumstances. Relatively small DNA fragments can- ‘be removed from one

| species and inserted into the germ-line of another. Restricting the definition of *functional units’ to iargei fragmems

{ - such as intact chromosomes or 1ndrvrdual genes - may therefore be consrdered artifi craliy restrrctrve

The ability of gonetrc material to be used as a resource is an mlportant critenon by whreh ‘ﬁmctron couid be
judged. To retain hereditary information that can be used to produce biochemical products, an organism does not
necessarily have to be ‘living’-or even ‘intact’ relative to ity natural condition, because its DNA retains its biological .
information whether in a living cell or in'a laboratory ‘solution, However, there are: plausrblc arguments that
‘functional’ would mean that 4 unit is able 10 be expressed and produce the same product that it produced in its
natural form. It is equally plausible to ‘argue that any biological specimen ‘that contains intact DNA ‘that can be
extracted and manipulated or lhat can be p'rssed wa lw:ng offsprmg could be consrdcrcd as comammg “functional

units of heredity

The funcuonalrty ofa umt of hcredrty in the context of a genetrc resource is lnghly dependent upou the evolving
sophistication of genetic engineering. In the 1960s, DNA extracted. from biological material had little commercial
value because- at that time the technology to use such material ‘did not exist. Prior to the advent of genetic
engineering, ‘functional units of heredity' were therefore resiricted to living organisms or tissues bearing identifiable
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characteristics. In the late 1990s, many methods can. put extracted DNA - to practical use, including transplanting
functional genes from one species to another. Future technologies cannot be predicted with certainty, but, in time, it
niay become possible to make practical use of small DNA samples or even degraded DNA such as may be found in
fragmentary, dried or preserved biological material. '

What is ‘functional” is clearly a question of interpretation, based on current science and technology, which is likely
to change as technologies advance. The term *functional unit® and technology are tinis inextricably linked, Any
«carrier-of hereditary information that can be passed froni-one organism to another-could arguably be desciibed as.a
" “functional unit of heredity’, mcludmg, among other things, living cells, intact chromosomes or other large packages
of genetic information, single gcnes, fragments of DNA smalicr th‘m genes, aud RNA sampies capable of bcmg

_xenotmnshted into D\EA

Source: Dr. David Galbr weith, Roynl Bo!muc Gmdem. Hamt!!an Cmmda, (md pe}smml commnmcanou with Dr.
Mark Chase, Royal Botanic Ga: dens, I\bw (from chapter 2 in ten Kate and: I.(m d, 1 599) .

In situ conditions mean conditions where genetic resources exist within ecosystems and
natural habitats, and, in the case of domesticated or cultivated species, in the surroundings
where they have developed their distinctive properties;

The CPG reflects the CBD definition of ‘in sifu’ conditions. This definition applies to wild, domesticated
or cultivated genetic resources. Wild genetic resources are ‘in sity’ when existing in their natural
surroundings. Domestic or cultivated species occur in sifu where they exist “in the surroundings where
they have developed their distinctive characteristics’. In the case of new cultivars this could be in
nurseries or botanic gardens; in the case of landraces, it could be in the traditional agricultural systems of

a variety of different countries.

f See also Box 22 on Supply of cultivars and hybrids; Section 9 Benefit-sharing, = =~

Participating Institution means any botanic gavden, herbarium ov other institution which
endorses the “Principles on Access to Genetic Resources and Benefit-Sharing for
Participating Institutions” set out in Section 3 of this document and which has agreed to
develop an institutional policy to implement the Principles;

At the Cartagena workshop in November 2000, the Project Group decided to widen the scope of the
Principles and CPG beyond botanic gardens and herbaria to any institution such as a museumn, university,
genebank and zoological garden that may find this publication useful in developing its own institutional
policy on access and benefit-sharing: see also Part I Introduction to the Explanatory Text.

An organisation will become a Participating Institution (PI} when it endorses the Principles

f See also Section 1, Introduction. ' : o }

Prior informed consent means the consent of the government of the country of origin and of
any other appropriate Stakeholders which must be obtained by the Participating Institution
prior to gaining access to genetic resources. It must be based on full disclosure of information,
such as the intended use of those genetic resources;

The need to obtain Prior Informed Consent (PIC) is a key aspect of the CBD: see Article 15(5). In some
cases national legislation will specify precisely how PIC should be sought and exactly what information is

required before consent for access can be granted.
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If there is no national legislation in place, what this requirement means in practice is that prior to gaining

access to the genetic resources, a Participating Institution should:

o ascertain which body or bodies in the country of origin has authority to grant such consent (a
competent national authority, relevant ministry (of forests, of agriculture), national parks office etc);

s provide that body or bodies with a full written explanation of where the P1 will be working, what it
hopes to collect and how it intends to use the collected biological material: for instance what research
will be carried out on the material, will it be supplied to third parties for further research, what
benefit-sharing mechanisms are proposed: see also Box 9 below on ‘unless otherwise determined’.

The PI should keep a record of all PICs granted - so that in the future it is quite clear who gave
permission for the material to be accessed and on what basis that permission was granted.

Box 9 )
- “Unless Otherwise Determined’, A_t'_t_i-clé'-}S(S) -CBD

Articte 15(5) of the CBD provides that ‘Access to genctic resources shall be subject to prior mformcd cmascnt ef the
Comractm;, Pariy plowdmg such Iesmnces, unless othcrmse determmcd by that Party T

Where countl ies have laws concerming prior mformed consent apphcants for access must follew these S

It is diffi cuk however to ascertain whcn coumrses havc 'dctemnned othenvlsc ‘In the unilkely event that a coumry
were 0 snpuhte that u was not IleCcSS'H‘}' io obtam pnor mtmmcd consent ihen i wouid clcally have 'determined

otherwise’,

It is less clear whether it is necessary to obtam pnm informed consent from govemmcnt when ihere is no clear
access legislation,-but also no clear statement that prior informed consent is not necessary. Some commentators feel
that the language in Article [5(5) means that prior informed consent from government should always be sought as
between Parties to the CBD (personal communication, Lyle Glowka, April 2000), or at least should be sought unless
‘there is a cléar indication to the contyary. Olhels feel that | prior informed consent should only ‘be sought where it is
explicitly rcqulred arguing (hat where a couniry has not. mhoduced clcar 1equlremems f(n pl‘iOI‘ mformed consent i
tas, by defauit, ‘detennmcd otherwise’, : - »

In practice, it is extremely rare for (here to be no law related to pnor informed consent in a counlry Typical!y, there
are systems for certain govemment offices (frequently, more than one office in any country) to issue collecting
permits. Whether this amounts to prior itiformed consent is likely to depend on the level of information submitted by
the applicant, for instance regarding future use of the material, since such mformat:on may influence whether the

consent is *informed’.

Sece also Section 5, Acquisition.

Stakeholder means an individual, organisation or group whether formal or informal, affected
by, or with an interest in, the activities relating to the acquisition, use or supply of genetic
resources, their progeny or derivatives. Stakeholders involved in conservation and the
granting of collecting permits and prior informed consent for access may include relevant
departments of government, local authovities, private individuals such as landowners,
indigenous peoples, local communities, farmers and non-governmental organisations.
Stakeholders such as these are often described in law relating to access and benefit-sharing;

Who should determine who has a justified ‘interest’ so as to be considered a Stakeholder?

In some countries, national law may identify appropriate Stakeholders. Where national law does not do
s0, a PI will need to work in close consultation with the government of the provider country and any
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existing in-country partners (e.g. other botanic gardens) to establish who are the appropriate Stakeholders
and how PIC might be obtained. When working in indigenous areas, a PI may also work with, for
example, local interest groups, via a local NGO, or anthropologists, to establish as far as possible who the
appropriate Stakeholders might be and how they might be best kept informed and involved.

[Ee.e alsa Section 5, Acquisition; Bibliography.

Written agreement means any form of written agreement between thwo or more organisations
or individuals setting out the terms and conditions under which one party will transfer
biological materials, What constitutes a written agreement can take many forms, ranging from
an exchange of letters and the granting of a collecting permit based on a completed
application, to a shipping notice or a detailed contract (sometimes known as a material
transfer agreement or access and benefit-sharing agreement). A range of different written
agreements Is set out for illustrative purposes in the Explanatory Text.

A written agreement setting out the terms and conditions under which biological material is transferred is
an effective means of ensuring that, from the outset, both parties have a clear understanding recorded in
writing of how the material may be used. This should, amongst other things, help a PI to curate the
material appropriately.

A written agreement may or may not be legally enforceable. In Anglo-American law, the term ‘contract’
defines a certain class of agreements that are legally enforceable. To be legally enforceable, an agreement
must consist of an exchange of bargained-for promises or actions in which one party promises to perform
one or more actions in exchange for the other party’s promise to perform or performance of one or more
actions. It is vital that each party receives some benefit in return for being bound by the contract,

Each PI will need to develop written agreements that reflect the precise nature of the acquisition, use or
supply envisaged and comply with its own national laws and regulations,

See also Annexes 1-8. © -
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SECTION 5 - ACQUISITION

5.1 PRIOR INFORMED CONSENT

5.1.1  When it collects or otherwise gains access to genetic resources, each Participating
Institution will abide by international and national applicable laws, regulations and best
practice.

Most countries in the world, whether or not they have ratified the CBD, have in place some kind of laws
or regulations governing access to genetic resources: for instance, all those acquiring resources from a
particular Nationa] Park may need to obtain a collecting permit from the Parks Office; if acquiring CITES
material, they will need to obtain CITES permits; they will also need to comply with any legislation
governing export, and import of the resources.

More recently, to comply with the 1992 Convention on Biological Diversity (CBD), some 50 countries
have either introduced or are developing laws and regulations specifically concerning access to genetic
resources and benefit-sharing under the CBD (see section 1.5). Clearly Participating Institutions (PIs) will
need to follow these developments and ensure that, when acquiring genetic resources, they comply with
the latest laws and regulations.

The Principles and CPG do not impose any legal obligation on PlIs over and above what is already
imposed by applicable laws and regulations. However, in the absence of any laws and regulations relating
to access to genetic resources, a PI should follow best practice in the manner in which it obtains genetic
resources. What might amount to best practice, if considered by a court, would probably be based on
expert evidence from other botanic institutions or individuals, text books and relevant case law. This
could be used to determine the standard of behaviour that could be expected of a reasonably competent
botanic institution or individual in similar circumstances. The standard may change over time.

When obtaining access to genetic resources from in situ conditions, each Participating
Institution will:

The Principles and CPG distinguish between the Prior Informed Consent (PIC) needed for acquisition to
genetic resources from in situ conditions, from ex situ collections such as other botanic gardens or

herbaria and from other ex sity conditions such as commercial sources.

Why does the CPG make this distinction?
The physical collection of genetic resources from in situ conditions is likely to be regulated by national
laws, but receipt of material already held in ex situ conditions, whether in the living collections of a

botanic garden, or in a herbarium, may not be regulated.

A large number of herbarium specimens are regularly transferred between botanic gardens as over 90% of
taxonomic research is based on herbarium specimens. As the Principles and CPG treat herbarium
specimens as potential genetic resources (see discussion under definition of genetic resources, above) it
would pose a considerable burden to recipient botanic gardens and herbaria if they were obliged to obtain
not only the permission of the botanic garden or herbarium sending them a particular specimen, but also
that of the government of the country concerned.

For this reason, the Principles and CPG distinguish between the steps Pls are obliged to take to obtain

materials when they actually collect genetic resources from in situ conditions, and those steps they need
to take to receive materials which have already been collected and are now held in ex sifu conditions.
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With respect to ex sifu materials, it is worth noting some differences of wording between the Principles,
which all PIs agree to endorse, and the CPG, which are for guidance only:

e Ex situ collections: The Principles and the CPG both require PIs to obtain PIC from the body
governing the ex situ collection. A PI will of course also have to obtain any other consents that the
body informs the PI that are necessary. But, in addition, the CPG specifies that Participating
Institutions should make ‘reasonable and sincere efforts’ to obtain a written statement that the
acquisition and supply (from ex situ collections) were in accordance with applicable law and best
practice and that the provider is legitimately entitled to supply the genetic resources.

e EXx situ sources: The Principles state that Pls should evaluate the documentation available, and when
necessary, take appropriate steps to ensure that the acquisition from ex sifu sources' complied with
the applicable law and best practice. The CPG is more explicit, and says that when acquiring genetic
resources from ex sity sources other than ex situ collections, ‘reasonable and sincere efforts’ should
be made to ensure that the acquisition conforms with applicable law and best practice and, if there is
no applicable law, evaluate the documentation available and ask the provider to state that the CBD
and best practice was followed. Pls should be careful when acquiring resources from ex situ sources.
Clearly they would not wish to encourage illegal collection that endangers the conservation status of

plants.

(a) where required, in accordance with applicable law, obtain, in writing, the prior
informed consent of the government of the country of origin;

The CBD cleatly states that those desiring access to genetic resources must first obtain Prior Informed
Consent (PIC) from the government of the country of origin ‘unless otherwise determined’: see Article
15(5) of the CBD, and see Box 9: ‘unless otherwise determined’.

In practice, this means that prior to collecting, a PI must identify precisely the areas where it wishes to
collect (e.g. a National Park, protecied area, forest land) and ascertain who is authorised to grant it PIC to
access the resources in those areas. This could be at the national level, at the state or provincial level or
even at the level of the management board of a protected area.

This is a strict requirement, At this stage, it also a challenging requirement, since many countries have yet
to designate a competent national authority for PIC. Alternatively, government authority to grant access
may be split between different departments depending on the nature of genetic resource and where access
is sought. For example, the Ministry of Agriculture may be responsible for granting access to
*agricultural’ genetic resources, the Ministry of Forests for genetic resources collected in forest areas, or
the Ministry of Environment to all non-‘agricultural’ genetic resources. Furthermore, the manner in which
access is regulated may depend upon constitutional provisions and land tenure in a given country. In
countries with a federal system, access may be regulated at the state and federal level, in countrics
without a federal system, responsibilities may be divided between central and local government.

One of the key conclusions of the Panel of Experts on Access and Benefit-Sharing was that countries
should establish a national focal point and one or more competent national authorities for access and
benefit-sharing (UNEP/CBD/COP/5/8). However, this may take several years. In the meantime it is not
atways clear from whom PIC must be obtained.

In practice, a good place to start will be with the agency that has historically issued collecting, research or
export permits, In addition, PIs can take steps to help their own staff, partners and other collectors fulfil
this requirement more efficiently. These could include establishing a system to record relevant national
authorities and access focal points, nominating a member of staff specifically to keep up to date with

' The Principles refer to the acquisition of genetic resources from any ex situ sources, including ex sifu collections.
The CPG distinguishes between ex situ collections and other ex situ sources.
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access legislation and permitting requirements in a particular country, and keeping records of staff
involvement in different countries, including useful names and contact details.

and will make reasonable and sincere efforts to:

(b) obtain and record the prior informed consent of other Stakeholders, as appropriate,
for access to and use of the genetic resources concerned and associated knowledge;

The CPG states that a P1 ‘will” obiain PIC from the government for access to genetic resources. However,
the CPG states that a PI will make ‘reasonable and sincere efforts’ to obtain PIC from relevant

stakeholders.

This distinction stems from the lack of legal clarity in many countries as to the issue of PIC and also the
difficulty in identifying which individuals’ and organisations’ consent may be needed at the local level.
The term ‘stakeholders’ typically includes local communities, indigenous peoples and landowners. The
practical difficulty of identifying all stakeholders, and of obtaining genuinely informed consent, means
that, in many cases, PIs will not be able to give absolute guarantees that the PIC of all relevant
stakeholders has been obtained. The CPG therefore suggests a standard of ‘reasonable and sincere’ efforts

to obtain this PIC.

What amounts to ‘reasonable and sincere efforts’? The standard of behaviour that a reasonably competent
botanic institution or individual would follow in similar circumstances. PIs could establish internal
guidelines on how stakeholders could be identified, what constitutes ‘obtain and record’, and who, within
the P1, is responsible for assessing when ‘reasonable and sincere efforts’ have been made.

It is worth noting that, although, the CPG only sets a standard here of ‘reasonable and sincere efforts’,
access or other related laws many set absolute standards. In this case, a PI must obtain all the relevant
consents, consistent with Section 5.1.1 of the CPG.

(c) ensure that any collection, import, export and other handling of the genetic resources
has been in accordance with all applicable law; and

As stated above, PIs should establish internal procedures to record relevant national authorities and access
focal points, should nominate a member of staff specifically to keep up to date with access legislation and
permitting requirements in a particular country, and should keep records of staff involvement in different
couniries, including useful names and contact details. This will make it considerably easier for Pls to
ensure that all applicable law has been complied with in the collection and transfer of the material to the
P1. However, in the absence of a single organisation charged with taking the initiative to make up-dated
information readily available on access regulations in all countries’, the issue of notification of and
compliance with applicable law wiil remain a challenge — in the short term at least.

What is meant by ‘applicable law’? It is likely to include written confirmation of government PIC for
access, collection permits, CITES documentation, phytosanitary papers, valid export and import permits,
and compliance with any applicable domestic legislation regarding indigencus people, private
landowners’ consents, environmental impact assessments etc.

2 Pursuant to Decision COP/5/26, in UNEP/CBD/EP-ABS/2/2 para. 32 and 86, the CBD Secretariat informs that
two databases are available through the Clearing House Mechanism to provide information on national focal points
and competent national authorities, respectively, and notes its intention to compile a database of information on
access and benefit-sharing submitted to it by Parties to the CBD.
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Box 10
© ‘Applicable law’

Rules on access and benefif-sharing can stem from international law to the customary law of local conununities. For
example:

Infernational law: Convention on Biological Diversity, CITES

Regional law: Andean Pact, EC Directives and Regulations. - R ; _
National law: Applicable national law may include consmunomi !aw I'md law, property law (mciudmg intellectual
property rights), conservation law, ‘indigenous rights, laws on plant health and any spe(uﬁc Iegislanon mlplementmg

CITES and the provisions on access and benefit sharing of the CBD...
Sub:national 1aw: In particular s!ate-levek Jaw such as the amendmeut of ihc I‘orest Ordmance in: fhe Stale of

Sarawak, Malaysm the amendment of the Wildlife Conservation and Land Management Acts in Western Australn
and the laws on-access and benefit:sharing introduced by the Brazilian states of Amapé and Acre e .
Lm'al and customar) law: Local government by- laws, customary and tribal faw.: -

(d) clarify, in writing based on a full explanation of how the genetic resources will be
acquired and used, the terms and conditions under which the materials are acquired and can
subsequently be used, particularly whether the materials or their derivatives may be supplied
to third parties and/or commercialised,

In order to obtain Prior Informed Consent, a PI will provide the relevant government authority and will
take reasonable and sincere efforts to provide any appropriate stakeholder with a full explanation of how
the resources will be used by that P1

This could be done in several ways. Preferably, any such explanation should be made in writing, so that a

clear record of the parties’ respective rights and responsibilities exists for posterity. For example, a PI

could:

o  Attach a simple statement of use to all permit applications or leave a copy of this statement with local
communities: see Annex 8;

e [Enter into a Material Transfer Agreement with the relevant authorities or stakeholders setting out the
precise terms and conditions of acquisition and use: see Annexes 1-7.

Pis will also need to establish criteria to determine the terms and conditions that they are institutionally
capable of meeting. For instance, as a condition of access, a provider of genetic resources may insist that
a PI cannot place seeds in a seed list to be freely transferred to third parties. The PI will need to consider
whether it is prepared to accept seed on such a basis and, if so, whether adequate internal management
systems exist to ensure that the seed does not leave the PIL.

It will be important for each PI to establish who, in the institution, should be responsible for making such
decistons: see comment on staff management in Section 7, Curation,

Sece also Section 7, Curation (staff m'énagement); Section 8, Supply (commerci-aI'isatibn);' Section 9, Beneﬁthharilig.
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Box 11
Summary of requirements for in situ acquisition (5.1.1)

Participating Institutions wilk:
o where required by applicable law, obtain, in wrmng, PIC from relevant national, reglonai or local government

or ptotected area 'uuhomy(nes)

md wnlt make reasonable and smcerc cfforts to: : ' ' _
¢ obtain and record consent of stakeilo_l_dcr_s for access. to gencnc 1esources and assocxated knowledgc P

o  all handling'of genetic resources has been in accordance with atf apphcablc faw R

¢ clarify, in writing, based on a full cxpianauon of how the genetic resources will be acqulred and used thc terms

and w:ldlttons of "thtusmon and use, in pftrncular, cvcmual supply and conmlerclallsauou

5.1.2  When obtaining access to genetic resources from ex situ collections, each Participating
Institution will:

*Ex situ collection’ means managed, documented genetic resources maintained in conditions other than in
situ. Ex situ collections hold records of accessioned material, including name of species, collector, date
and location of collection. It is this documentation and management that makes a collection both useful

and accessible.

{a) obtain, in writing, prior informed consent from the officer authorised to agree terms
and conditions of access on behalf of the ex situ collection, and such other consents required
as indicated by that officer for access to the genetic resources concerned and for their use;

Prior to accepting material from an ex situ collection, PIs should confirm with the staff member who
authorises such fransactions any existing terms and conditions of access and clarify whether any further
consents, such as PIC from the country of origin, may be necessary.

This applies to both solicited transactions and to the more difficult question of unsolicited gifts. Many
institutions receive material that has not specifically been asked for, and for which there is apparently no
paper-work setting out the terms and conditions of the acquisition. Such ‘unsolicited gifts’ could be
treated as outlined in the Annex 4.

and will make reasonable and sincere efforts to:

(b) obtain from the authorised officer of the Provider a written statement that the genetic
resources were acquired and are being supplied in accordance with all applicable law and that
the Provider is entitled to supply them to the Participating Institution;

Pls should make reasonable and sincere efforts to obtain a written statement from the responsible staff
member of the ex sifu collection confirming that the genetic resources were acquired and are being
supplied in accordance with all applicable law. This will help the PI to ensure that it, too, has legitimately
obtained the genetic resources. However, since, in reality, it may be very difficult for some ex sifu
collections give these assurances, especially concerning historical materials, the CPG does not make this
an absolute requirement, but rather suggests that PIs make reasonable and sincere efforts to clarify this
with the Provider.,
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(c) ensure that the export of the genetic resources or thelr derivatives from the country
where the Provider Is based, and import to the country where the Participating Institution is
based, are in accordance with all applicable law; and

What is meant by ‘applicable law’? It is likely to include written confirmation of government PIC for
access, collection permits, CITES documentation, phytosanitary papers, valid export and import permits,
and compliance with any applicable domestic legislation regarding indigenous people, private
landowners® consents, environmental impact assessments etc: see box 10, above. It should not be too
difficult fo comply with this obligation, especially for post-CBD material since, these days, most
resources are transferred under paperwork such as a CITES permits, shipment notices or phytosanitary
certificates.

(4) clarify, in writing, based on a full explanation of how the genetic resources will be
acquired and used, the terms and conditions under which the materials are acquired and can
subsequently be used, particularly whether the materials or their derivatives may be supplied
to third parties and/or commercialised,

A PI should make reasonable and sincere efforts to provide the ex sifu collection with a full explanation
of how the resources will be used by that PI: for instance, the kind of research that will be carried out on
the resources and whether the material will be accessed by third parties such as authorised visitors.

A PI will also need to establish criteria to determine the terms and conditions that it is institutionally
capable of meeting. What if resources are sent to a PI on terms and conditions that it fecls it cannot
accept, either because it believes they are too stringent or not fair, or because it does not have the
institutional capacity to comply with them? A PI may be able to re-negotiate terms that are acceptable. Or
it may feel that the scientific value of the specimens is so great that it can make a one-off exception. In
some cases, PIs may not be able to accept the resources — especially if the ex sifu collection is simply
passing on resources on the same terms as it originally acquired them and it is unclear who the PI should
approach in the country of origin to re-negotiate access.

It will be important for each PI to establish who in the institution should be responsible for making such
decisions: see comment on staff management in Section 7, Curation.

PIs may be worried about the additional paperwork that the above activities could require. However, in
many circumstances, paperwork could be significantly reduced. For instance, regular exchanges of
material between two organisations could be covered by a standard agreement that would not need to be
signed on each occasion but that would cover, on the same terms and conditions, all material exchanged
between those two organisation over a given period. Specific conditions, or exceptions, going beyond
these standard ones, would need to be dealt with separately. In Annex 5 there is an example of the kind of
standard letter that could be sent out to cover such regular transactions between organisations.
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Box 12
Summary of requirements for acquisition from ex situ collections (5.1,2)

Participating Institutions will: :
e obtam 1n wutmg, PIC from the authonsed ofﬁcel of thc ex sifu callechon

'md will makc rcasonable and singere eﬂ'or!s to: _ :

o obtain from authorised officer a written statement that lhe genchc IESOUICES WEre acqmred and are bemg
supplied in accordance with all applicable law and that the- Provider is umttcd to supply Ihem to the PI;
ensure export and import is in accordance wnh all apphcab!e law; and
clarify, in writing, based on a‘full e\phuatmn of how the genehc resources wnli be acqmred and used lhe tcrms
and CDIIdltIOﬂS of 1cqlus1uon use and supply : B SRy . :

5.1.3  When obtaining access to genetic resources from ex situ sources other than those in
Section 5.1.2, above, for instance from commercial sources or individuals, each Participating
Institution will ensure that the acquisition conforms with applicable law and best practice, and
in cases where there is no applicable law, will, if appropriate, evaluate available
documentation and make reasonable and sincere efforts to ascertain from the Provider that
the materials were obtained in accordance with the CBD and best practice,

The market place is a source of genetic resources often overlooked by policy-makers. Collectors can
obtain resources from a one-person stall in a local market or live plant material from commercial
companies. In many countries there are no legal restrictions on obtaining genetic resources from such
suppliers and access to genetic resources from products such as packets of seeds, herbal medicines and
rattan baskets is largely unregulated.

This is why PIs must be careful when acquiring resources from ex situ sources. Clearly they would not
wish to encourage illegal collection that endangers the conservation status of plants,

The Principles and CPG therefore require acquisition from these and other ex situ sources to be in
accordance with the law and best practice, and require reasonable and sincere efforts to be made to
ascertain whether the material was obtained in accordance with the CBD. This could be done by, for
example, asking an ex sify source to sign a document stating that the collection had been made in
accordance with local laws and exported legally. A PI could ask to see copies of sales tickets or export

permits,

Box 13
Snmm‘u y of requirements for acquisition from ether ex siti sources (5.1.3)
(e.g. commercial sources or mdw:duals)

Participating Institutions witl:
¢ ensure that acquisition conforms with all apphcable law and best practlce
o  when there is no applicable faw and, if appropriate: '
- evaluate available documentation and
- - make reasonable and sincere efforts to ascertain that the matenals were obtamcd by the provider in
accordance with the CBD and best practice.
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The Principles and CPG focus on access to genetic resources. Pls may also wish to consider issues related
to the acquisition of information and images, which do not include genetic resources (see Box 14) and
derivatives, which may include genetic resources (see Box 15). PIs should be aware that some countries
have developed or are developing laws to deal with both these issues (see Introduction, section 1.1.5).

: S Box 14
Seme issues to consider conceming ti:e acqulsltmn of ml'ormation and :mages

. Some. national access legislation covers access not, only to genctlc rcsources bui a!so to assocmted mformatlon
'~ such as ethnobotanical data. Some permitting authorities will require that a research permit and payment of a

fee for activities such as photography, even though this may not, strictly speakmg, involve access to genehc

~resources. Participating Institutions should abide by national law, local laws and-customs, as appropriate. .

e Where Pls collect ethmobotanical data with possible commercial apphcauon such as the. medicinal properttes of '
© . plants, and where this data is not obtained.from pubhcly available sources: but from interviews with local and"

[indigenous communities, Pls- should obtain ‘the prior “informed consent: “of the people from whom “this
mformatmn is obtamed It may also be :mportant to maintain the confidentiality of this information.

Participating Institutions should - consider developmg policies to address the collectmg of mformahon
confidentiality of information, and the terms for access to data they hold.

: : Box 15 : 5
Some 1ssues t@ consider conce: miig lhe acqu:s:tmn of (lcrwatwes

access o, and the.: export of dcrwatwcs Pls may snii wnsh o consnder the tenns under wiuch tlley acquire
dcm'atwes Tt some cases, - therc 53 reasonable likelihood. ‘that'a dcrwahvc is.a-genetic resource: (for ex'lmple,
where it is a crude extract tha may contain DNA)..In- this case, a PI could: consider: whether ‘it wishes to use the
derivative for its genetic or biochemical properties..In such circumstances, the Plmay degide to seck the consent of
the approprlate national authorities prior to, export and use of' ihe deravalwc, just as. 1t would for matcnal wiuch it
was sure contained genctic resources. B e N R

In other cases, for example where no bioc-l_wmical or genetic use will be made of the derivative, a PI may decide that
it is not necessary to obtain prior informed consent for acquisition of derivatives, even though they may contain
genetic resources. In such circumstances, & PI could consider taking the decision only to use. the. derivative for
purposes other than exploration of'its biochemical or genetic: properties, and only passing it oW to third parties on
similar terms. Should biochemical or genetic studics be intended on sich materials at any stage, the P could thcn 8o
back to the appropriate authorities for permission to carry out such studies.
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52 UsEe OF WRITTEN AGREEMENTS TO CLARIFY TERMS AND CONDITIONS OF ACQUISITION

52,1  When obtaining access to genelic resources, each Participating Institution will make
reasonable and sincere efforts to clarify in writing the respective roles, rights and
responsibilities of the Participating Institution, the Provider, the country of origin and
relevant Stakeholders, as appropriate, in activities involving the acquisition and use of genetic

resources.

This section underlines PIs’ commitment to use reasonable and sincere efforts to clarify in writing the
respective roles, rights and responsibilities of all the parties involved in the acquisition and transfer of
genetic resources, It is a crucial aspect of the CPG, since it gives transparency and clarity to the work
carried out by PIs and can be used to show third parties such as governments and other stakeholders that

Pls are indeed following the letter and the spirit of the CBD.

Partics may set out the terms and conditions of acquisition and exchange in many different ways: see
Annexes 1-8 on Written Agreements for further detail. The key point is that prior to the transfer actually
taking place, the parties agree, in writing, the terms of the acquisition, the transfer and any subsequent use

that may be made of the resources by the recipient institution.

| See also Scction 3, Principles; Annex 1.
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SECTION 6 — USE

When an organisation acquires genetic resources, it is important that it clarifies with the provider of those
resources the terms and conditions of both the acquisition and of any subsequent use. This section
explains some of the issues a Participating Institution should consider when using its collections, whether
pre- or post- CBD.

Establishing Terms and Conditions of Use
A PI may obtain genetic resources either by collecting from the field (in situ acquisition) or by receiving
materials supplied by another ex situ collection (ex situ acquisition).

In both cases, a PI should ensure that it has obtained the Prior Informed Consent (PIC) of the relevant
government authority. In order to obtain PIC, the PI should have provided that authority with a full
explanation of the uses that it intends to make of the genetic resources: see statement at Annex 8.

The relevant government authority will then set out the terms and conditions of acquisition and use —
typically in a collecting permit. These will probably address such issues as whether the recipient may
commercialise the genetic resources or their derivatives or pass them to third parties.

Tt is important that PIs have the internal management and tracking systems in place to ensure compliance
with these terms and conditions.

Introduction to the commercial use of genetic resources
The commercial use of genetic resources is one of the most challenging issues covered by the Principles
and CPG. Some of the relevant issues are discussed in this Explanatory Document: see Box 16 below.

DU - Box 16 :

Ke) to Explamtory Text on Comme: clallsatwn
Definition of conmercialisation R 4 Deﬁmtlons page }5
Defining commercialisation -~ ' ol 's6Use-page 31 -
Introduction to the comunercial use of genenc resources - | §,6 Use - page 30
Commercial and non-commereial use of genetic resources '} 5.6 Use-page 3~ -
Commercialisation of pre- and post-CBD material .- |'s.6.Use - page 31
Drafting a policy on commetcialisation s.6 Use - page 32
Standard terms in commercial contracis - g " |'s.8 Supply - page 41
The hatf-way house (the situation where a commcrcnal!y 5.8 Supply - page 42
‘successful outcome cannot be guaranteed) . ' o
Plant sales [ 5.8 Supply - page 42

The commercialisation of genetic resources is a complex and highly sensitive matter. People hold a wide
range of views as to the proper role of botanical instifutions such as botanic gardens, museums, herbaria
and universities in profit-making activities, their use of intellectual property rights and partnerships with
companies.

Some believe that all organisations working with genetic resources should work towards the sustainable
use of biodiversity by, inter alia, finding new products to help people and the environment, whether they
be pharmaceutical products, insecticides or new omamental plant varieties. Others believe that *scientific’
institutions should not be involved in any ‘commercial’ ventures that may appear to be confrary to their
not-for-profit mandate.
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The debate surrounding commercialisation is ongoing. In the meantime, the key for Pls is to comply with
applicable laws and to behave in a transparent manner. Pls can develop a clear, public policy explaining
their role in the commercialisation of genetic resources. PIs can ensure that when they acquire genetic
resources, they are quite definite with the provider of those resources as to how they may be used.

Commercial and non-commercial use of genetic resources

Tt is hard to make a clear distinction between ‘commercial’ and ‘non-commercial’ use. Since there is a
continuum from basic research to commercial application, it is often difficult to pick the moment when
the activity, or the intention of the scientists involved, becomes ‘commercial’. Initial research, discovery,
development and production leading to commercialisation is often the result of a long process that may
take several years. As far as the intentions of those involved are concemed, there are a number of
possibilities. It could be that there was no intention to find a commercial product when the research
started, and that the researchers stumbled upon a discovery with potential commercial applications. Or the
researchers may not have set out with the aim of finding a commercial product, but have been aware that
a discovery with potential commercial applications was a possibility, ranging from the remote to the
almost inevitable. Alternatively, the researchers may, from the outset, have worked on the resources with
a very real hope and expectation of finding a product with potential commercial use.

The key issue in making a distinction between ‘commercial’ and ‘non-commercial’ use is therefore to
agree with partners what is meant by ‘commercial’ and to pinpoint at what stage research upon or use of
genetic resources becomes ‘commercial’. This will depend upon the particular use of the material, the
intentions of those using it and even the probability of a successful commercial result.

What is key is that all those involved agree that they are happy for the genetic resources to be used in a
particular way and that any benefits that arise are shared fairly and equitably.

Defining Commercialisation

For the purposes of the CPG, commercialisation is defined as ‘applying for, obtaining or fransferring
intellectual property rights or other tangible or intangible rights by sale or licence or in any other manner,
commencement of product development, conducting market research, and seeking pre-market approval
and/or the sale of any resulting product’. The implications of this definition are explored in Section 4.

Commercialisation could be defined in many different ways, using other milestones between initial
exploration and research of genetic resources and the final appearance of a product on the market to
define what amounts to ‘commercial’ activity. Another option would to define activities that the parties
agree do not amount to ‘commercialisation’: taxonomic verification, germination tests on seeds etc,

Either way, a clear definition should be agreed which allows the provider and recipient of genctic
resources to understand:

The precise research that the recipient may carry out on the resources;

Any research that the recipient may not carry out on the resources;

The stage at which the recipient must notify the provider of certain actions and discoveries.

Commercialisation of Pre- and Post- CBD Material

The CBD came into force on 29 December 1993. All material collected prior to this date is known as
‘pre-CBD material’; all material collected since this date is ‘post-CBD material’. By adopting the
Principles, a Participating Institution undertakes to share benefits arising from the use of genetic resources
acquired pre- CBD, as far as possible, in the same manner as for those acquired post- CBD. PIs will need
to decide, according to their own capabilities, the extent to which it is ‘possible’ for them to treat pre-
CBD material in the same way as post-CBD material.

Consider the example of collaborative projects for high-throughput screening of compounds for the

discovery of products such as pharmaceuticals, crop protection products or even cosmetics. Screening
agreements may involve supplying hundreds or even thousands of samples, often from many different
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countries, but the probability of any one sample progressing to a successful commercial product is
extremely small (maybe 1 in 10,000).

Due to stricter access laws, and the establishment of better tracking systems, Pls are likely to have a better
idea of the identity of the provider of post-CBD material and any restrictions on its use. Therefore it may
not be too difficult to identify whether the PI may need to return to the original provider to obtain any
additional PIC .

However, for many organisations, the bulk of their collections are likely to be pre-CBD, obtained many
years carlier without supporiing documentation, or under permits whose terms are ambiguous as to
whether commercialisation might be permitted. Some organisations may decide that it is not worth the
costs and time involved in contacting all the countries of origin prior to supplying the samples to a
company for screening, at a stage where the probability that any one sample will succeed is so low.

One solution may be to provide pre-CBD samples for screening under contracts that oblige the company
screening the samples to share benefits with the country of origin in the event that a commercial product
arises. Another may be to require the company to share benefits not only in the event of successful
commercialisation, but also at the moment of access to the resources, and periodically during the research

and development process.

Drafting a policy o commercialisation
By adopting the Principles, a PI undertakes to develop a policy on commercialisation which is
transparent. It must aiso tackle the issue of plant sales (see Section 8).

Such a policy should cover:

¢ A clear and enforceable definition of commercialisation. PIs may wish to use the definition set out in
the CPG for guidance;

¢ A statement seiting out the circumstances and terms under which the genetic resources may be
commercialised, either by the PI itself or by any recipient of genetic resources or derivatives from the
PI;

¢ A description of whether the PI intends to make a distinction between the commercialisation of pre-
and post-CBD material and if so, to explain this distinction;

¢ A description of how the PI envisages sharing benefits fairly and equitably and the mechanisms that it
may put in place to facilitate this: e.g. the establishment of a benefit sharing trust fund.

e The policy could also address other issues relevant to commercialisation of genetic resources: for
instance, intellectual property rights, the legal acquisition of and ownership of the material used and
confidentiality and use of data;

¢ [t may also be helpful for the PI to prepare a model written agreement on access to genetic resources
for potential commercial use and associated benefit-sharing. This would enable potential partners to
understand some of the issues that would need to be discussed during negotiations.

6.1 USE WHERE TERMS AND CONDITIONS ARE CLEAR

The CPG draws a distinction between circumstances in which the permitted uses of genetic resources are
clear and those where they are not. Logically, this distinction should be drawn for any use of genetic
resources, not only commercial use. However, the CPG addresses only commercial use, since there is
greater concern abouf equity and benefit-sharing when the use of genetic resources may lead to
commercialisation.
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6.1.1 Participating Institutions will only use genetic resources for purposes consistent with the
terms and conditions under which they were acquired. If a Participating Institution wishes to
use such genetic resources for purposes other than those allowed by the terms and conditions
under which the material was originally acquired (such as for commercial use when access
was granted for non-commercial purposes), the Participating Institution will obtain approval
from the Provider for such use and should specify in writing the terms and conditions of use,
including fair and equitable benefit-sharing as set out in Section 9 below.

At the time of acquisition, a PI may agree certain terms and conditions of use with the provider of the
resources. What if, after several years, a PI wishes to modify that list? What if, for example, a PI is
approached by a commercial body to cary out some research on material originally acquired for more
limited scientific research purposes.

In such circumstances, the PI will need to return to the original provider of the resources to obtain
additional permission to use the resources in this new way and to negotiate additional terms. If the
material is pre-CBD, then, depending upon the institutional policy developed by the PI, the PI may or
may not need to seek to modify its original consent; alternatively, it may simply decide to share benefits
arising from the use of genetic resources, as far as possible, in the same manner as if the resources had
been acquired post- CBD. (See Commercialisation of Pre- and Post- CBD Material, above.)

6.2 UsE WHERE TERMS AND CONDITIONS ARE UNCLEAR

6.2.1 A Participating Institution may wish to commercialise genetic resources (or their
derivatives) for which the terms and conditions under which they were acquired are not clear.
In this case:

(a) if the genetic resources were acquired after the entry inte force of the CBD, each
Participating Institution will obtain the informed consent of the Provider (or, if the Provider is
not known, the country of origin), prior to commercialising the genetic resources, and should
specify in writing the terms and conditions of use, including fair and equitable benefit-sharing
as set out in Section 9 below.

What should a PI do in circumstances where it wishes to carry out research with commercial potential on
certain genetic resources and the terms of the original acquisition are unclear?

If the resources were acquired post-CBD, then the CPG suggests that a PI should obtain the Prior
Informed Consent of the provider or country of origin prior to starting this research. If the PI is unclear
exactly when the material was collected, for example, if the material was obtained from ex situ conditions
such as another botanical institute or purchased on a market stall and the precise date of collection is
unknown, it is best to err on the side of caution. A PI should obtain PIC of the provider or country of
origin prior to starting the research.
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(b) if the genetic resources were acquired prior to the entry into force of the CBD, each
Participating Institution will share benefits arising from their commercialisation according to
Section 9, and will clarify, in the policy on commercialisation referrved to in the Principles,
whether, prior to commercialisation, they will obtain the informed consent of the Provider (or,

if the Provider is not known, the country of origin).

What if the genetic resources were acquired pre- CBD and the terms of the original acquisition are
unclear?

The botanic gardens and herbaria participating in the CPG project felt that the most practical response in
such circumstance would be as follows: the PT would be under no obligation to seek Prior Informed
Consent prior to starting the rescarch. However, it should share any benefits that arise from the
commercialisation with the provider or country of origin. If the provider or country of origin cannot be
identified, it may be appropriate to place any monetary benefits in a Benefit Sharing Trust Fund to be
used for educational or conservation projects; see Section 9, below.,

34




CURATION

SECTION 7 - CURATION

One of the keys to the success of the Principles must be how readily they can be implemenied by
Participating Institutions. Section 7 of the Common Policy Guidelines is designed to help a PI establish a
system of collection management that will enable it to implement and fulfil the Principles. Such a system
should ensure, in particular, that a PI’s collections, and all associated information, arc maintained and
used consistently with the terms under which they were acquired and that any benefits are shared in a fair
and equitable manner with the country of origin and appropriate stakeholders.

7.1 COLLECTION MANAGEMENT

7.1.1 Each Participating Institution acquiring genetic resources will make reasonable and
sincere efforts to record and maintain data on their acquisition, including information on the
Provider; country of origing collector; and, if available, dates, accession numbers, taxon
names, ete; prior informed consent and terms and conditions of use; and other relevant data
associated with the acquisition of accessions in its collections in ovder to be able to implement

the Principles.

7.1.2  Each Participating Institution will make reasonable and sincere efforts to record and
maintain information concerning the use of genetic resources and their derivatives by that
Participating Institution, and the benefits fo that Participating Institution arising from such

use,

7.1.3  Each Participating Institution will make reasonable and sincere efforts to record and
maintain data on the supply of genetic resources and their derivatives, including information
on the Recipient and the terms and conditions of access and benefit-sharing under which they
were supplied. When providing genetic resources and their derivatives to a Recipient, eacl
Participating Institution will also provide relevant data on their acquisition to the Recipient, as
described in Section 7.1.1, particularly information on prior informed consent and conditions
of use.

Sections 7.1.1-7.1.3 of the CPG outline various categories of information that a PI should record to ensure
that it uses and supplies genetic resources on terms that are consistent with the original terms of

acquisition.

These are broader than the Principles, which indicate only the key records and mechanisms that a PI
should establish, namely those needed to: :
e record the terms and conditions under which genetic resources are acquired;

o track their use in the PI and benefits arising from that use; and

o record supply to third parties, including the terms and conditions of supply.

The CPG suggests that a PI should make ‘reasonable and sincere efforts’ to record and maintain a wider
range of data on the acquisition of genetic resources and on the use and supply of genetic resources and
their derivatives. What amounts to ‘reasonable and sincere efforts” will be measured against a particular
institution’s capacities and means. It will take into account issues such as the size of the institution and its
collection, the information technology available, the number of staff, the amount of relevant training they
have had, the financial resources available and any funding restrictions relevant to the particular PI.
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7.1.4  In order to be able to fulfil its commitments in the Principles now and in the future,
each Participating Institution will develop and implement appropriate mechanisms to track the
acquisition of genetic resources, the different uses of genetic resources and their derivatives
held in its collections, their supply to Recipients, and the benefits that arise from their use.

The goals described in sections 7.1.1-7.1.3 may be achieved using a variety or a combination of recording
and tracking systems, These can range from hand-written records to bar-coding and databasing. A PT will
need to determine which system is most appropriate for its size, collections and financial resources. For
example, the easiest and most cost effective way to record any restrictions on the use of herbarium
specimens is probably to sfick a prominent label on a herbarium sheet which says ‘Do not Loan’ or
similar appropriate language. Box 17 gives some examples of the human resources involved in certain
relevant activities.

: Box 17 : : :
Examp]es eshmates of the human resources entalied in {!atabasing

o 31: takes one person from 6 hours to3 days to barcode 100 specsmens S Al TR,
“Agcording to estimates from SABONET (South African Botanical Dlvcrsﬁy Network), one data typ:st cau
computerise about 1000 specimens-per month (SABONET, 1999).. e
Databasing works most efficiently in iustitutions which have high levcls of mformahon tcclmolcgy support
Rates of databasmg are higher where data entry clerks focus onty on dah entry In smaiier tnstltunons data
entry clerks may’ alsc have to cover other institutional jobs. - . S

Most PlIs will have maintained systems of collection records for many years. In order to help a PI to
determine whether its existing systems are satisfactory and, if not, what can be done to improve them, one
of the first tasks that a PI might undertake when it endorses the Principles is an analysis of its collections
and the preparation of a databasing strategy. It can then prioritise which information is needed to satisfy
the Principles, the institution’s corporate aim and its collaborative programmes,

There are a number of software packages that can help with recording and tracking, Different institutions
will have different requirements from a collection management system. These will need to be thoroughly
explored before an institwtion opts for a particular software package. See www.bpbnilu-
berlin.de/ TDWG/ Seftware. bt for a range of software options together with Box 18 below.

Box 18
“Two examples of Collectlons Management Software :

_-BG_—BASE

BG-BASE is a personal computer-based database application which has been written .to handle the information
mamagement needs of institutions with Hving and preserved collections of biological material. Tt is currently used at
over 100 sites .in 16 countries, It cnables users to document, label and curate their collections so that they are
accessible and of use for research, conservation and education, It is cbm‘patible with international data standards and
thus aims to provide a standard dcmgn ensuung compaubtlaty, but is also ﬂexlble cnough to meet the mdwndual
necds of partzcu]ar msnmt:ons ' ST . :

BG BASE manages. mformatton in six categorxes &

¢ Collection management {living collections, herbana, seed banks ctc)

¢ Taxonomy/nomenclature (all levels from kingdom to sub-form, cultivar etc) -

o  Distribution (from global down to exact latitude/longitude)

e  Dibliography (books, journals, unpublished references, images eic)

o Conservation (includes threats, conservation satus, protected areas, laws and conventions)

36



CURATION

*  People management (addresses, institutional affiliations, membership, education programs, events tracking etc)
Within these categories, information is available at different levels of accessibility,

Users of BG-Base can link sonte or part of their collections in to a ‘virtual coi!cclmn shared with other BG-BASE
sites around the world. All collecnons cant thcn be searched over !he web

BG- BASE is mamged by the Royai Botamc Garden, Edmburgh {UK) and thc Holden Arborctum (USA} For miore
information see the BG-BASE homep'\ge 1t h!tp Awwy, rhs,c on, uLfB(; BASI! R :

Svs'l ax:: Collecuon management softwal e,

SysTax is collection managcment software for botanic galdens and: herbarm It is used by some 35 mstlluhons
mainly in Germany, -but also in seven other European countrics (including Austria; Switzerland and Ttaly). The
software is able (o manage information for the documentation ‘of collections (data on aguisition, taxonomy-and
geography) and inclades applications to create labels for the material and to produce Indices: seminae. ‘SysTax can
be used as a PC-database application as well as a web-based . system. ‘With the web-based syster,’ users
communicate directly with the central database at Ulm university, by adding or searching for data, Used without.
access to the web; users vegularly transfer data to the central’system by floppy discs. Data on the centrat databftse is
accessible and searchable by the public over the Internet (ip:/www.biologie tmi-ulm. tk,’sysh\)

Standard/harmonised system of curation

One practical approach to reducing the administration and transaction costs of implementing the
Principles may be to establish a system that would ensure that the vast majority of material leaving a
collection, whether on loan or distributed as a gift to third parties, leaves on standard terms: for instance
standard terms prohibiting commercialisation. Specific exceptions could be made for material acquired
under unique terms and conditions and that may need to be supplied under unique terms and conditions:
for instance particularly rare specimens: (see Annexes 1-8, which discuss different Material Acquisition

and Supply Agreements).

Such an approach could help to avoid the need for complex data and tracking systems, reduce the volume
of paperwork and yet ensure that benefit-sharing commitments are met. It could be a good starting point
for smaller institutions with limited resources and for institutions with large, historical collections that
would be extremely expensive and time consuming to database from scratch.

Box 19
Collection management options

send out atl material under standard conditions and only recoid unusnal conditions

barcode/record all samples sent out in baiches

barcode/record ail samples sent out-individually _ :

barcode/record new samples acquired, as well as thosesuppllcd C

barcode/record all acquisition and supply of specimens, and, in addition, start-a programme to barcode
specimens already maintained in the collection,

* o & o o

It may also be less labour intensive to deal with incoming and outgoing specimens on a group rather than
an individual level. For example, instead of databasing accessions individually, it is possible to record
incoming batches of material, using group descriptors. These can include the terms and conditions for the
use of all the material in the batch.
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Box 20
Commencing databasing

o Where to start?

The starting point in any databasing project is for the staff of {he PI to ask themselves why they want the data, and
what they intend to do with it, and, similarly, how their stakeholders would like to use it. Certain collections within
an institution could be pr oritised, for instance a pamcutar genus, or specimens with ethnobotanical information.

Alternatively, collections could lmtlaily be databased on the basis of user demand. This could involve the countries
of origin being asked to prlormse specnuens to be databased and ﬁmdmg wsmng smcutlsts from lhesc countrlcs to
assist with the practical process. S '
e Levels of access - : ' o e

n addition to COI]SIdBlmg which specimens {0 databasc, Pls should consider the ‘Eeveis of access appropnalc for
particular specimens. Publicly available databases should probably have ‘different levels of access. For instance,

when showing the location of material, fields could publicly show general . locat;ons, but detalled Jongitude and
fatitude readings could be made ava;labie only to selccted USers, -

e Database fields R :
What is the minimum number of fields necessary? Core ficlds include thc collector the colection number, the
species name, the country of origin, any restrictions on use, and the collection. date. Fields cau easily be added to"
record data such as transfer to. third parties, collecting permits and benef’:t—sharmg arrangenments. The Intemauonal
Standard is useful for exchange of mformatmn bctween helbam In addatmn, hared formats facilitate collaberatwe__

databasing of collections,

Loans policy: Many PIs will loan a significant number of accessions from their collections. Material on
loan may be subject to particular terms and conditions. A PI will need to implement a system that tracks
both accessions that it has loaned out and loaned specimens that it receives.

For instance, material should be loaned as follows:

° for a set period of time;

o on conditions that tie in with the original terms of acquisition: for instance that it is not
commercialised; and

L on terms that specify any additional restrictions on use and any specific curatorial obligations
while on loan.

° Loan request letters, together with a list of the loaned material, should be archived to create a

reference of exactly which material has been sent out, to whom, for how long and under what
terms and conditions.

o There should be a method of officially extending authorised loan periods.

° There should be a system in place to send out automatic reminder letters and to ensure that the
return of loans is demanded when this time is exceeded.

® There should be an alternative to sending original material in the case of a rare specimen or

important type specimen, or where the lending institution does not consider that the borrower will
be able to fulfil the conditions of the loan. This could include sending good quality photos (for
instance cibachrome prints) instead.

° A member of staff should be authorised to make the final decisions on whether loan requests
should be granted and the criteria on which this decision will be based should be established. A
PI should not hesitate to make further enquiries if it is uncertain as to why a particular loan
request has been made.

When accepting loans from other institutions, PIs should be aware that where loaned material is accepted,
they owe a duty to the provider of that material, not only to keep to the terms and conditions of the loan,
but also to use reasonable care and skill in the everyday curation of the material. This may mean
restricting access to the material, or keeping loaned material in a physically separate area.
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Policy on commercialisation: By endorsing the Principles, a PI undertakes to prepare a transparent
policy on commercialisation (see Section 6 Use). To streamline internal tracking mechanisms, a PI may
decide that particular categories of genetic resources, such as herbarium specimens, will not be used for
commercial purposes and would thus be sent out under a standard agreement precluding
commercialisation. Exceptions to such a general rule of non-commercialisation could be dealt with in
separate agreements (see Annexes 1-3).

Access by visitors and non staff members to a collection: A PI should establish a system to address the
issue of visitors and non-staff users of the collection, such as students and temporary researchers. This
could include signing the PI’s Code of Conduct or regulations together with a standard card or letter
setting out any specific restrictions on use: for instance governing the removal of samples from the
collection. A PI should keep a written record of all visitors and non staff members who access the
collection, together with the stated purpose of their visit,

Benefit-sharing : Participating Institutions will need to establish and mainfain a management system to
ensure that benefits are shared fairly and equitably: see Section 9.

7.2 STAFF MANAGEMENT

7.2.1 Each Participating Institution will establish systems of staff management and
individual responsibilities for the implementation of and compliance with the Principles.

Most PIs will already have systems in place to deal with the day-to-day running of the institution. On
endorsing the Principles, a PI will therefore need to assess the extent to which implementation of and
compliance with the Principles can tie in with existing management systems and the extent to which new
systems will need to be set up to. In addition to developing an institutional policy, a PI may well need to
address issues relating to the acquisition and supply of material such as the drafting of appropriate written
agreements, prepare criteria for loans and gifts and establish mechanisms to monitor benefit-sharing

activities.

Box 21
: Staff Mamgement. an examplc from Rm de Janene Botanic. Garden

Rio de Janeiro Botanic Garden has created a staff team to study and 1mplemcm its. collections pohcy The team
concentrates on herbarium and living collections management, and bcncﬁt~sharmg ' o

Al 1cquests for the supply of genet;c resomces from Rio Botamc Garden are analysed by this tcam, who have the
authority to decide, on the basis of the institute’s pollcy, whether or not material should be transferred, and lf 50, On
what condations mcludmg the bencﬁtvslnnng prowsmns . .

The group meets every 15 days, and extraordinary meelings are held for urgent requests.

It will also be important for a P1 to decide who is authorised to make decisions on terms and conditions of
access and benefit sharing, especially when staff are collecting from in sitw conditions. Does a botanist
collecting materials in the field have authority to negotiate a written agreement with a counterpart or a
government authority? What if permits are only given out on arrival in country? This may be the first
opportunity a staff member may have to determine whether the terms and conditions stated on the permit
are acceptable and can be complied with by the PL.

Ciear codes of conduct and guidelines for staff will help them to make informed decisions. A PI should
ensure that a system of staff management has been established that clearly sets out which individuals have
authority to make which decisions concerning the curation of specimens, particularly decisions upon the
terms and conditions for acquisition and supply
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SECTION 8 - SUPPLY

8.7 SUPPLY OF GENETIC RESOURCES

8.1.1 Each Participating Institution may supply, whether by way of a gift, sale or loan,
genetic resources or their derivatives to other Participating Institutions and third parties for
conservation, reseqarch, public display, education and other purposes.

Botanical organisations act as an important ‘clearing house’ for genetic resources, supplying, whether by
loan or gift, material to a wide range of recipients, including botanic gardens and herbaria, universities
and companies. This global transfer of genetic resources is vital to facilitate taxonomic and other
scientific research. However, such supply must clearly be on terms that respect the original terms and
conditions of acquisition and the rights of the country of origin and other relevant stakeholders.

As part of the development of an institutional policy to implement the Principles, Participating
Institutions (PI) may wish to develop clear staff guidelines to enable them to decide when material should

be supplied, to whom, and on what terms: see Box 22, below.

' “Box 22 : :
I‘xample of Guidc]mes for Staffon the Supply of: Genetlc Reseurees '

Stepi Ensure that the request forpianlmatcnai from lhe PIscolIccuonscontams the foiiowmg mformat:on
~For what pmposc is’ thematerxat requ:rcd" S : S L

" Are ihcse specles llsted on thc red data llSE? (Spcc:al conslderauons may be necdcd for matena! of rare and
endangered species.)
Step 2: A copy of the request should be sent to the PI s clearms, house’ (name staff mcmber responmble) to be
added to the database
Step 3: owmterial is available § m the coilections it may be sent to the recipient wnh a copy of lhe PI's supply
agreement. Under normal circumstarices, it should be adequate to send the agresment with the. material which
states that acceptance of the material indicates acceptance of the terms (Agreement A). However, if lhe
recipient is not a botanic institution and if you believe that the material could be used for commercial purposes
at some stage, the second agreement which needs to be sngned and retumed bef‘ore the maierlal is supphcd -
-should be used (Agreement B), : ST
-Step 4: Agreement B must bie signed by a curator on beinlf of‘ the PI
Step S: Copics of the agreement must be sent to the ‘clearing house’.
Step 6: The following information shiould be recorded for the Institution’s database
Recipient of material
Agreement A or B
Date that the material was sent
Names and quantity of species supplied
-Accession numbers
‘And other rclcvam data

¢ 6 ¢ o o o

(These were developed by ti:e Nal.rona! Botanical Inst:tu!e (NBI) Sou!lr Africa, as di aﬁ gmddmes foz NBI smﬁ"
regarding the supply of genetic resources to other organisations and mdiwdrmls Jo S
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8.1.2 At the time of supplying genetic resources or their derivatives, each Participating
Institution will, consistent with its policy on commercialisation referred to in the Principles,
clarify with the Recipient, whether the supply is for commercial or for non-commercial
purposes,

It is vital that, prior to supply, a PI clarifics how the genetic resources supplied will be vsed. If it is for
non-commercial use, then depending upon the original terms of acquisition, the parties may be able to
enter into a simple non-commercial supply agreement: see Annex 2 for a model material supply
agreement for non-commercial use.

If, however, the genetic resources may be used for commercial application, prior to the supply, the
partners will nced to agree on issues that may be quite complex: for instance, intellectual property rights,
royalty payments, more detailed provisions on benefit-sharing and confidentiality. They may also need to
return to the original providers of the resources and obtain specific consent to commercialise.

They will need to record all of this in a written contract that will be legally binding. This is very
important since the issue of commercialisation of genetic resources should not be left to trust alone. A
responsible botanic garden will need to make a judgement call prior to entering into such an agreement as
to whether or not it wishes to work with and whether it can trust the Recipient — but ultimately, a PI will
need to protect its position by entering into a legally binding written contract with the Recipient. Should
the Recipient act in breach of that contract, then it may be open to the PI to issue legal proceedings for

damages.

PIs should note that some terms of acquisition and some national access legislation may require a PI to
enter into a legally binding contract protecting the position of both the PI and the original provider prior
to supplying the resources to a third party, especially where the resources may be used for commercial

application.

Some PIs will not have the capacity to negotiate complex commercialisation contracts. In such
circumstances, they face two choices. Either, they could either ensure that all material is supplied under
simple, one-page written supply agreements that prohibits a recipient from commercialising the material.
Alternatively, a PI that receives expressions of commercial interest from potential recipients could put the
potential recipient in direct contact with the country of origin, and withdraw from the negotations

themselves.

Standard terms in commercialisation contracts
Agreements that provide for the commercial use of genetic resources tend to contain certain standard

clauses including clauses dealing with issues such as legal acquisition of material and benefit sharing.
This is particularly the case where a company is investing considerable sums of money in research and
development on genetic resources and will wish to avoid the risk of legal challenges to its right to sell the
end-product: for example, the development of a new pharmaceutical may cost some US$350m. A PI
should obtain independent legal advice before entering into such an agreement.

Commercialisation contracts may contain clauses dealing with the following issues:

Definitions;

Objective Clause;

Scope of work to be carried out under the Agreement;

Representations and warranties concerning the legal acquisition of and ownership of the material used:
Companies acquiring genectic resources now increasingly require the provider to guarantee that it is
entitled o provide the genetic resources for this purpose;

e Representations and warranties regarding the quality and identity of the material used;

e Intellectual Property Rights;

e o o @
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Confidentiality and use of data;

Benefit Sharing: at what stage in the research and development process; shared with whom;

Transfer to Third Parties;

Duration of the Agreement;

¢ Termination Clause;

o Force Majeure Clause: a clause limiting liability of either party in circumstances beyond their control
(such as Act of Ged, war, fire, flood, explosion, civil commotion, industrial disputes);
Dispute Resolution and Choice of Law;

e Assignment or fransfer of rights.

o e o

The Haif-Way House
What about the situation where a commercially successful outcome cannot be guaranteed: for example,
where many thousands of specimens will need to be screened in order to find an economically useful

active compound?

In these circumstances, the parties may not wish to spend considerable time and effort negotiating a
detailed commercialisation agreement up-front. For instance, it would probably be very difficult to define
what may amount to fair and equitable benefit-sharing.

One option would be for the PI to supply genetic resources to the recipient under an agreement in which
the recipient is entitled to cairy out certain defined activitics with commercial potential, but is not
permitted to proceed with actual commercialisation until clauses on benefit-sharing and other commercial

aspects have been negotiated.

This approach can reduce transaction costs, since a detailed agreement only needs to be negotiated if and
when a commercial product is identified. However, it is not without certain limitations. The parties will
need to be absolutely specific as to what research may or may not be carried out by the commercial
recipient. This may not be easy and may leave loopholes that could be exploited by an unscrupulous
recipient. The recipient company runs the risk that, if the parties cannot subsequently agree on the terms
of the commercialisation agreement, even though it may already have conducted costly research and
development, it may be unable to proceed with commercialisation.

It would appear that, at present, practice varies as to the extent to which terms of use and associated
benefit-sharing are fixed at the time of access, or left for negotiation later when the final use emerges.

Plant Sales
One common form of commercialisation by Pls is the sale of plants to the public. Although most

purchasers will simply enjoy growing the plants for oramental purposes, some may use the genetic
resources for breeding. This raises a number of issues, which are discussed below in Box 23.

Box23
Plant Sales

Many botanic gardens rely heavily on plantsales to raise money to support their activities. Many state funded
gardens, such as those in China, are expected to raise a proportion of their annual funding through selling plants. In
addition, it.is a long-standing tradition in many botanic gardens to sell or distribute plants and sceds free to
members of the public or friends of the gardens, These plants and seeds fay be from indigenous plants held in
their coliecnons, from forelgn accessaons from surplus s:ock of speclﬁcally bred for the purpose of plant sales.
The basac ranonale behmd the Prmclples and CPG is to ensure lhat geueue resources aré acquued lega}ly, uscd on
terms consistent with their acquisition and that benefits are shared fairly and equitably. Accordingly, botanical
institutions that adapt the Principles should setl genetic resources only if this is consistent with the original terms
of acquisition and on terms {hat deal adequately- with issues such as beneﬁt sharing,
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Before undertaking a plant sale, a Participating Institution cught to consider the following:
¢ Do you have the rvight to sel the plant? Was the plant (or its parent) originally acquired with restrictions on
its subsequent use? What is the extent of these restrictions? Do they restrict distribution or sale? Do you have
prior informed consent from the country of origin for this kind of activity?
e What conditions sheuld the plant be sold under? How ¢an you control the purchaser’s subsequent use of
the plant for instance, preventing commercialisation or passing it on o a third parly? Can you ask purchasers
to sigh a simple materlal suppiy agreement” Or would ﬁae cost of the paperwork nwolved defeat the object of

the sale?
e What benefits should you be shming" How can you ensure lha( bcneﬁts ﬁom the sale of plants returm to

country(ics) of ongmlprovlders"
How could a PI communicate the original and any additional terms and conditions if imposes on the pnrchaéér?'

1. ‘Each plant sold or distributed could be accompanied by a label setting out that the genetic resources of the
plant cannot be conunercialised, or cannot be commercialised before obtaining prior informed consent from
the botanic !llStil‘ullOﬁ supphc: and country of orlgm of' the plant Thesc terms couid 'dso be prmted on to sccd
puckets;

2, Members of the public entermg the piant sale couid be mfcmled by means of a clear nonee at the entrancc 1o
the sale, or a statement in the sale catalogue, of the terms under which they are purchasing material during the

~ sate. In addition, on collecting the plant(s), purchasers could be presented with a written receipt setting out the
terms and conditions governitig the sale. As with ain auction, sales are condluona! upon the purchaser
accepting the terms and conditions set out in sale catalogues etc;

3. Prior to purchasing or being given a plant, a purchaser could sign a simple agrcement clarifying the uses that
may be made of the plant material, and stating that the saie is conditional upon no future commercialisation, If
they refused to sign such a document, the sale would not take place, but a more detailed commercialisation
agreement could be considered. This may be the best option if the sale is to nursery glowcrs Rccords should
be kept of all those to whom sales are made, and what was sold -

Which oplmn is best for- a: pal‘ﬂclﬂal c1rcmuslance may also depend on the natur of the planls i quesuons -
common bulk bcddtug plants would not be as likely to be commercialised as a ‘smiall nunnber of rare orchids. Some.
“botanical institutions may choose fo restrict their plant’sales to stock that is natwe Others may dcc:de not to sell
‘plams from lhcircoilectmns bnt only conunercnl cultwars R SR .

Bcnc{"t sharing from pl.mt snles
Many plants at plant sales are'sold for very small amounts How can botamcal msnmtlens share benef’ ts fairly and

equitably without the transaction costs swampmg the revenue from the sales that is to be shared? A sale will often
voive piants from many couniries:of origin and sharing benefits with all of them would be expensive and time
consuming, However, the CPG. suggcsts that Pls si\outd make reasouablc ciforts’ to share benefits (see Section on

'Acqmsiuon page 23)

cducatloml or conservation \VOl’k

8.1.3 When supplying genetic resources or their derivatives, each Participating Institution
will honour any terms and conditions to which it committed when acquiring the genetic
resources, siuch as any terms and conditions set out in written agreements.

In order to comply with this statement, a PI will need to ensure that it has adequate internal tracking and

management systems so that staff from the PI wishing to access and use the genetic resources and

derivatives could check the original terms of acquisition. Furthermore, should the PI wish to supply these

resources to a third party, it should ensure that:

e the original terms of acquisition allow it to supply the genetic resources and derivatives to a third
party; and

¢ the supply of the genetic resources and derivatives is on terms consistent with those under which it
was originally acquired by the P1.
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See also Section 7, Curation

8.1.4 To the extent possible, when supplying genetic resources or their derivatives, each
Participating Institution will treat genetic resources acquired prior to the entry into force of
the CBD and those acquired after its entry into force in the same manner.

The CBD came into force on 29 December 1993. All material collected prior to this date is known as
‘pre-CBD material’; all material collected since this date is ‘post-CBD material’. Material collected both
pre- and post- CBD is likely to have been collected and transferred under certain terms and conditions,
since collecting and export permits and other transfer agreements have been in use for many years. All
material should be supplied to third parties on terms that are consistent with those under which the

material was originally acquired.

See ‘Commercialisation of pre- and post- CBD material’, page 31.

. Bo\ 24 .
Supplv of cultivars and. hybnds

On what terms could Parllclpatmg Institutions supply cu}m’aas and hybnds whtch they have acquarcd to othez
orgamsattons‘? : : :

* -Refel back to Suppller. rcfcr any. :ndtvldual or orgamsahon rcqucstmg a sampfe of such a cultwar or hybrld to

the company or other organisation from which the Parhcipatmg Institution obtained it. '

s Supply on. terms consistent with' acquisnwn. supply suchicultivars and. hybr:ds to third. partles, prowded this

S conmstent with any terms and conditions under.which the cultivars and’ hybnds were obtained. Inthe case of
cultivars or-hybrids created by Pls from materials in. their collections, Pls would be -entitled ‘1o supply ‘the
: résulting cujtivars: 0T hybnds subject to '_:_he terms of vaIIISIthll (see Sﬁcuon 5 Acqulsmon), just: as wnth any
other material. ‘

o Cultivars and. h)brids subject to- Plant Variet) Rights: In the case of cultivars protected i, the country
concerned by plant variety rights, a PI could pass materials to third: parties free of charge (other than a service
charge). The recipient cannot reproduce or sell reproductive material.(such as seeds, cuttings and whole plants)
of the cultivar in-any coumry where the cultivar.is protected by pfant variety rights, Hybrids (and like varieties)
caniot be exploited without permission from the holder of rights in'the protected inbred line(s). The Breeder's
Exemption allows -protected material to 'be used for breeding purposes without the need ‘to ask for prior
permission from the holder of the Plant Variety Right, but, if the varicty pmduced from the protected material is

‘essentially derived’ ‘from it,-a user in a-country: that has. ratified the provisions of the 1991 UPOV Act will be

required to negofiate compensation with the owner of - the protected variety, The meaning of “*essentially

derived’ has not been clarified through judicial interpretation, but can be broadly understood to cover

derivatives that express the essential characteristics of the protected variety, that is derivatives that are
genetically very close to the protected variety. '

e Cultivars and hybrids subject to patents: When a cultivar or hybrid is subject fo a patent, a Pl is not able to
sell (#) patemted material or use it for breeding purposes without the permission of the patent- }loide: But can it
be passed on for non-commercial, academic and scientific research?

(*) producing, conditioning, oftering for sale, _selhng or other marketmg, exportmg, importing, s!ockmg for above

purposes of propagating material.
{ft) make (by bxeedmg or genetlc engmeenng) lmpon stock for the pmposc of offermg for sale oﬂ”cr fol saie or sell

the plant or its seed’

Source: UPQY texts dud. persohaf comminication wit.-Bm'ry.Gf'eéng.r'ass (Feb 2001).
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8.2 USE oF WRITTEN AGREEMENTS TO CLARIFY TERMS AND CONDITIONS OF SUPPLY

8.2.1 When supplying genetic vesources or their derivatives, each Participating Institution
recognises the need to supply genetic resources under written agreements, which obliges each

Recipient:

@) to share benefits avising from its use of the genetic vesources and their derivatives

Sfairly and equitably as set out in Section 9.

b) nof to commercialise the genetic resources or their derivatives without the explicit
consent of the Participating Institution providing them; and

c) not to pass the genetic resources or their derivatives on to third parties without
ensuring that the third parties enter into written agreements containing terms and conditions

that are no less restrictive,

See also Annex 3: Model Written Supply Agreement.

As a matter of good practice and in order to aid curation, PIs should supply genetic resources under
written agreements which clarify and record the rights and responsibilities of the PT and the recipient of
the material. Such an agreement should address key issues such as benefit-sharing, the issue of
commercialisation and whether the recipient is entitled to pass the materials to third parties.

A material supply agreement can take many forms: see for instance the model agreement at Annex 3.

An institution could also use different procedures to reflect the level of risk of potential
commercialisation attached to the material being supplied (sce Box 25).

_ Box 25 o
Different procedu_iz_'_qs _c_oncerning the signing of:a Material Supply Agreement

Different procedures can be used to rcﬂéct_ the level of risk of commgrcialisalion._

For instance:

1. Mate'rié! such as \\'Odd'S!‘i(_!(}:S or herbarium material for _'whiéh '-thére is little -like_'l,iliod_d or possibility .of
conwnercialisation of genétic resources, could be accompanied by a supply agreement that is only signed by the

recipient on receipt of the material.

2. Other, higher risk Material could be transferred under-a supply agreement that is either signed by both patties
on the spot, if collected in person, o’ signed by the recipient and retumed to the supplier before the material is
physicalty transferred,
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SECTION 9 - BENEFIT-SHARING

9.1 COMMITMENT TO SHARE BENEFITS

By adopting the Principles, a Participating Institution undertakes to share fairly and equitably with the
country of origin and other Stakeholders, the benefits arising from the use of genetic resources and their
derivatives including non-monetary, and, in the case of commercialisation, also monetary benefits. As far
as possible, this commitment will apply to genetic resources acquired both prior to and after the entry into

force of the CBD,

The principle of ‘fair and equitable benefit-sharing’ is central to the spirit of the CBD and is intended to
promote the fair exchange of genetic resources and associated knowledge in return for benefits such as
information. technology and participation in research.

However, although ‘benefit-sharing’ is an objective of the CBI) and aspects of it are referred to in several
of the CBD’s Articles (see Box 26), it is never defined. This raises many challenges for implementation
and leaves considerable discretion to the governments which are Contracting Parties to decide in which
circumstances, with whom, and to what extent they will share benefiis.

As with other obligations in the CBD, there may be different interpretations as to what constitutes a fair
and equitable sharing of benefits. Some stakeholders may wish to view the concept of “benefit-sharing”
as something wider than benefits simply arising out of the “use” of genetic resources and as relating more
to the benefits that arise out of a good partnership.

What is key, however, is that in seeking to define and to share benefits, whether of the collaboration or
simply arising out of the use of the genetic resources, PIs should be guided by principle of equity, the
overall aims of conservation and sustainable use of biodiversity and mutual agreement with their partners.
In addition, national laws on access to genetic resources are increasingly indicating the kind of benefits
that governments would expects Pls to agree with their collaborators.

Box 26
Benefit-Sharing in the CBD

e Preamble: the desirability of shaving equitably benefits arising from the use of traditional knowledge, innovations
- and practices relevant.fo.the conservation of blolog,lcﬁ dwersnty and the. sustamable use of its components; © .. .

o Article 1, Objectives: the fair and eqmtabtc sharing of benefits arising out of thc utilization of genetic resouirces;

° Article 8(j): respect, preserve, and maintain . knowledge, -innovations .and- practices of indigenous and - local
communities {...) promote their wider application with their holdeis approval and involvement and encourage the
equitable sharing of the benefits arising froni their ulilisation. .

¢ Article 15(6): full parhcnpatton in scientific research of. contracung pames who provided the genem. resources;

¢ Article 15(7): take measures with the aim of shiaring: in 2 faic and equitable way the results of research and
development and the benefits arising from the commercial and other utilization of genetic resources;

o Article 16(3): take measures so that countries which. prowde genetlc resources are prowded aceess to and transfcl
of technology which makes use of those resources; .

¢ Article 17: fac:htate eaclmngc of mformatton mciudmg resutts of Eeclmlcai sc1enls£’lc and socno cconomlc
researchy :

o Article 18(4): encourage and develop methods of ccoperatlon for the developmcnt and use of teclmologles
inchiding indigenous and traditional technologies, in pursuance of the objectives of the Convention; -

s Article 19(1): take measures to provide for effectwc partmlpatmn in bxoteclmnlogscal rescarch actwmes by (he
providers of genetic resources for that research;

o Article 19(2): promote access: to the providers- of genenc resources fo the results and benefits arising from
biotechnologies based upon those genctic resources,
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9.1.1 Each Participating Institution will make reasonable and sincere efforts to share the
benefits arising from the use of genetic resources and their derivatives fairly and equitably
with the country of origin and other Stakeholders, as appropriate.

PIs will need to consider several issues:

a} What do we mean by benefits?

b) What amounts to reasonable and sincere efforts to share benefits?
¢) With whom should these benefits be shared?

d) What is ‘fair and equitable’ when applied to the sharing of benefits?
e) Mechanisms for sharing benefits.

What do we mean by benefits?
The CBD does not define what may or may not amount to suitable benefits. Pls wili therefore need to be

creative in finding ways to share benefits from their work. The CPG gives some examples of what may
amount to suitable benefits, These are by way of illustration only since what amounts to a fair and
equitable sharing of benefits will, of course, depend upon the nature of the collaboration (see 9.2.2
below). Many existing aciivities of Pls are widely acknowledged as good practice in benefit-sharing.
These often include non-monetary benefits such as leaving duplicates in the partner country institution,
the naming of material and the involvement of country of origin experts in research, both in the field and
afterwards. Where benefits are monetary, this will often be in the form of royalties, which may not
materialise until at least 10 or 20 years after the original access to the genetic resources, Pls could
usefully prepare an audit of their existing benefit-sharing activities and use this to assess whether they
may need to change their practice in order to comply with the Principies.

A few examples might be helpful to illustrate the kinds of issues PIs will need to consider. The answers to
the questions posed in these examples will largely depend upon the particular circumstances of the case,
particularly the terms and conditions under which the genetic resources were acquired, coupled with
national legisiation, where it exists, and best practice.

¢ Example 1: A botanical institution produces a lengthy monograph describing plants from many
different countries. PIs will need to decide whether it fair and equitable to give a copy of this
expensive book to a library in all the countries from which material was featured.

¢ Example 2: A botanical institution is screening many thousands of specimens looking for a particular
active ingredient. PIs will need to consider whether the results of such a programme should be shared
with each and every country from which specimens were obtained, or whether it should be broken
down so that a country of origin is only given the results arising from its own material.

o Example 3: Having obtained permission, a botanist working in the field relies heavily on a local
guide’s knowledge of plant properties and locations. Material is taken back to the botanist’s
institution, and, on the basis of the local guide’s indications, tested for specific properties and found
to be active. How should the variety of benefits, monetary and non-monetary, be shared, with whom,
and in what proportions? Should the institution receive a higher percentage of any commercial
benefits to reflect its own financial outlay for research and development? How should the local
community be rewarded for sharing in its own knowiedge, derived over centuries of working with
and conserving the material? Should some individuals, such as the particular guide or a local expert in
medicinal plants, receive a greater share than the rest of his/her community?

¢ Example 4: If a botanist from Garden A collects herbarium specimens in Country X and sends some
duplicate herbarium specimens to Garden B, with whom should Garden B share benefits arising from
its use of these duplicates, Garden A, country X or both?
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Box 27 -
Some examples of pcssiblc Benefit-sharing

Her haraum specimens: Prxm to co!lecmlg specnmens, a PI and its colhboratmg parmcr(s) may:wish to, agree the

following issues: 4 .

* - Who relains top copies and unicates; _

e Who may receive dupilcates of specimens made, '

e  Within what timescale should identifications by a PI be sent back to the collabmatmg par‘mer(s)

e In wimt circumstances will publications be co-authored.. Will the collaborating partiter(s) be specificaily
“mentioned? Will copies of any publications generated by the specimens be sent to the collaborating partner(s);

What amounts to reasonable and sincere efforts?
Whether a PI has made ‘reasonable’ and ‘sincere’ efforts will depend largely upon be what could be
expected of a reasonably competent PI in similar circumstances: i.e. with similar staff numbers, similar

numbers of acquisitions and similar facilities.

For example, a well-established botanic garden with a formal education programme may be able to offer
partners the opportunity to participate in that programme at that institution, as part of an overall benefit-
sharing package. However, it would not be reasonable to place such an expectation on a smaller botanic
garden without educational facilities to offer. It may be more appropriate for such a garden to offer
partners informal in situ training and education.

However, all PIs should put in place a system of collection management (see Section 7, Curation) that
enables them to record the use made of material in their collections and the resulting sharing of benefits.
They may also need to design an institutional approach to benefit-sharing to ensure a level of consistency
and that they do not overstretch their capabilities and resources.

With whom should these benefits be shared?

Participating Instifutions undertake to share benefits with the “country of origin’ of those resources, as
well as all ‘stakeholders as appropriate’. This could include a wide range of individuals or institutions
with an interest in the genetic resources, including those from whose land the genetic resources were
obtained, those who offered information on the use of genetic resources, and those who carried out certain
research, In addition, PIs should bear in mind that national legislation may, increasingly, set out the range
of stakeholders with whom benefits should be shared.

Country of Origin — hybrids and cultivars

The issue as to whom benefits should be shared between was considered very carefully by the
Participants drawing up the Principles and the CPG. In particular, there was some debate as how benefits
should be shared in circumstances where a plant is a hybrid or cultivar ‘produced by selective breeding’.

According to Article 2 of the CBD, the ‘country of origin’ is the country where the plant has developed
its distinctive properties —not necessarily the country where the plant had been originally acquired in situ.
However, Participants did not feel that the strict interpretation of the CBD would produce a fair result. If
a research institution in Germany bred a new variety from material passed to it by an American institution
but originally collected from the wild in Thailand, Participants felt that benefits should be shared not just
with the country where the plant had developed its distinctive properties (Germany, in this case) but also
with Thailand.
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Accordingly, the Principles and CPG were drafted to stress the role of the country of origin — but also
allowing other appropriate stakeholders (for example, the intermediary institution in the USA which
conducted original research on the plant) to share fairly and equitably in the distribution of any benefits,

In situ conditions
The definition of ‘in sifu conditions’ in the CBD created another challenge for the Participants. At some

point in their evolutionary history, many plants have either moved or been moved across borders and are
now technically ‘in situ’ in other countries. If the goal of the Principles is for Participating Institutions to
share benefits with the country where the plant was ‘originally’ in situ, how far back should a PI go to
trace the plant’s origins? Clearly, this is something individual gardens will need to decide on a case by
case basis in line with best practice, national legislation, where it exists, and common sense.

Sharing benefits with indigenous and local communities

Working out how to share benefits with indigenous and local communities can be chalienging. Such
communities may not have a recognised negotiator or representative. They may not have legal personality
to enter into community-based agreements, nor have bank accounts or other established mechanisms to
channel monetary benefits. In some cases it may be appropriate to provide resources for projects agreed
by the community, such as building a school or health clinic. There is now a significant literature,
including case studies and practical guidelines, on benefit-sharing with local and indigenous people (sce

Bibliography).

What is ‘fair and equitable’ when applied to the sharing of benefits?

When deciding what amounts to ‘fair and equitable’, PIs will need to consider not only the subjective
(what can be agreed with our partners that will be appropriate in the circumstances), but also the
objective. (What would their peers consider reasonable in the circumstances? What have other PIs done
in similar circumstances? Are they any case studies that can help us to reach a mutually acceptable

conclusion?)

Mechanisms for sharing benefits
Pls may wish to consider the following:

Sharing information
Information can be shared in many ways, for example in publications, and through collaborative research.
The case studies on ABS posted on the CBD Secretariat Website give several examples of the sharing of

information as a means of benefit-sharing. See http:/'www.biodiv.org/socio-ecofbenefit'case-studies.asp,

Technology transfer, joint research and capacity building

Technology transfer covers the exchange of know-how as well as the transfer of equipment. This, joint
research and capacity-building can take place through a variety of means, including workshops, courses,
staff exchanges, studentships and research projects, as well as more informal means. The case studies on
ABS posted on the CBD Secretariat Website give several examples of these forms of benefit-sharing. See
hitp://www.biediv.org/socio-eco/benefit/case-studies.asp.

Trust funds

A Trust Fund can be established to receive and apportion monetary benefits. [t may be appropriate where
there is no known recipient, for instance where the material is pre-CBD and the country of origin is not
known, or where there are a number of different stakeholders. The Trust Fund could be managed by a
Board of Trustees made up of government, indigenous and local community and private sector
representation If there is no clear recipient, or so many possible recipients that the transaction costs would
outweigh the value of the benefits and thus make distribution pointless, the Board could agree to put the
money towards more general education or conservation programmes.

49




BENEFIT-SHARING

9.1.2 To the extent possible, each Participating Institution will share the benefits arising
from the use of materials acquired prior to and after the entry into force of the CBD in the
same manner.

The project group agreed to include ‘to the extent possible’ for two reasons:

a) first, it may be considerably more difficult for a PI to track pre- CBD material through its
collections, including how that material may be used and how and with whom benefits should be
shared; and

b} second, there may be considerable practical difficulties in obtaining PIC for the use of pre-CBD

material, In Beijing and Cartagena, the project group reached general agreement that, in some
circumstances, there needed to be freedom to supply pre- CBD material without obtaining PIC
from government for the use of pre-CBD material.

922 BENEFITS

9.2.1 The object of sharing benefits is to achieve fairness and equify and to create incentives
and provide resources for the conservation of biological diversity and the sustainable use of its
components.

As stated above, PlIs will need to be creative in finding ways to share the benefits arising from their work
with genetic resources. By stressing that the object of benefit-sharing is ‘to create incentives and provide
resources’, the CPG emphasises the key elements that a PI should be considering when designing a

benefit-sharing package with its partners.

9.2.2 Benefits which Participating Institutions will share, depending upon what is fair and
equitable in the circumstances, including commitments made in wrilten agreements, may

include:

o faxonomic, biochemical, ecological, horticultural and other information and data, through
research results, publications and educational materials;

e access to collections and databases;

o benefits in kind, such as augmentation of national collections in the country of ovigin and
support of community development activities;

o the transfer of technology such as hardware, software and know-how;

o fraining in science, in situ and ex situ conservation and management, information
technology and management and administration of access and benefit-sharing;

e institutional development, strengthening and management;

o joint research and development, through collaboration in training and research
programmes, participation in product development, joint ventures and co-authorship of
publications; and,

o in the case of commercialisation, also monetary benefits such as royalties.

The benefits listed above are by way of illustration and will not all be appropriate in all circumstances.

Benefit-sharing will need to be tailored to the individual circumstances so as to be fair and equitable for
the PI and the other partners involved (see also 9.1.1. above).
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SECTION 10 - IMPLEMENTATION

10.1 DEVELOP AN INSTITUTIONAL POLICY

10.1.1 Each Participating Institution will prepare and, as appropriate, communicate its own
policy setting out how it will implement the Principles, using these Common Policy Guidelines

for guidance.

One of the keys to the success of the Principles must be how readily they can be turned into a transparent
institutional policy and implemented by Participating Institutions.

Prior to endorsing the Principles and becoming a PI, institutions will need to consider their strategy for
the management of their collections, the implications for the institution of establishing internal policies
and procedures to facilitate implementation and draft a realistic timetable for implementation. For
example, there will need to be a budget for implementation. Staff time will need to be allocated for
drafting appropriate documentation such as material supply agreements, staff guidelines, negotiating
acquisition agreements with partners, and for establishing and running adequate tracking and collection
management systems. Clearly, none of this can be done overnight and it is likely that most institutions
will need to establish a rolling programme of implementation according to their institutional capabilities
and the resources available. It is for this reason that there is no timetable for implementation: Participants
recognised that each PI would deal with implementation in a different way.

Section 7 (Curation) outlines many of the practical and procedural steps that a PI will need to take to
introduce the Principles into its daily working practices. Logically, the first step will be the preparation,
adoption and communication of an institutional policy setting out how the PI will implement these
Principles. Consultation with staff will be key to the success of this process and should encourage staff to

follow the policy, once adopted.

A number of websites will be used as clearing houses to list the Pls endorsing the Principles and their
institutional policies. Additionally, PIs are encouraged to disseminate their policies to the other Pls.

See also Section 2, Objective; and list of websites in Annex 10.

10.1.2 Participating Institutions may develop such policies individually or collectively, as
groups or networks of institutions.

Institutions may wish to work alone in developing an appropriaie policy or with other Pls, both nationally
and internationally. For example, the CBD Implementation Unit of the Royal Botanic Gardens Kew will
be working closely with members of Kew staff to implement the Principles effectively at Kew and would
be happy to share experiences with any other institution: contact cbdunit@rbgkew.org.uk.

Pls may even like to form an informal support group to share experiences and allocate particular tasks and
responsibility to different members of the group.

10.1.3 In order to reflect changes in infernational, national and other applicable law and
acknowledged best practice, if may revise its own policy periodically.

Access and benefit-sharing is a fast-moving field. In 1996, just some 6 couniries were working on access

laws. By 2001, some 50 countries were doing so. Since the development of national access laws and
international guidelines is still underway (for example, through the CBD Working Group on Access and
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Benefit-Sharing), it is reasonable to assume that policies adopted today may need to be revised in the
future to reflect these developments.

Furthermore, if international and national developments in law and policy on access and benefit-sharing
mean that the Principles themselves need to be amended, the PIs may wish to work together in the future

to do so.

10.2  BROADENING PARTICIPATION

10.2.1 The Participating Institutions endovsing the Principles are committed to working with
governments and the broader botanical community, including individuals, organisations and
groups dealing with genetic resources in order to develop a harmonised basis for access to
generic resources and benefit-sharing.

The ultimate objective of the Principles and CPG is to promote and develop a harmonised basis for access
to genetic resources and benefit-sharing. PIs are thus committed both to disseminating the Principles and
CPG and to participating in discussions on the development of international guidelines, for example, by
the Working Group established under the CBD.

PIs may also wish to use their experience working with the Principles and the CPG to work closely with
their governments to help ensure that national law and policy on access to genetic resources and benefit-
sharing facilitates, rather than hinders, domestic and international collaborative scientific research. Pls
can do this in a number of ways, from lobbying their governments to participating as delegates on
international expert panels.

The CPG project was designed for and developed by botanical gardens and some herbaria. While any
institution that wishes to endorse the Principles is free to do so, the CPG participants were reluctant to
assume that the Principles and CPG would be appropriate for all kinds of ex sifu collection or all kinds of
institution collecting genetic resources. Other responses may be appropriate in other cases, Genetic
resources are exchanged between different kinds of institution, including zoos, aquaria, museums,
universities and culture collections. PIs are committed to working with other kinds of organisation in
order to develop a harmonised basis for the equitable exchange of specimens among all these different
kinds of institution.
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INTRODUCTION TO WRITTEN AGREEMENTS

“‘Written agreement means any form of written agreement between two or tmore organisations or individuals
setting out the terms and conditions under which one party will transfer biological materials. What
constitutes a wrilten agreement can take many forms, ranging from an exchange of letters and the granting of
a collecting permit based on a completed application, 1o a shipping notice or a detailed contract (sometimes
known as a Material Transfer Agreement or Access and Benefit-sharing Agreement).”

Why use a Written Agreement?
Botanic institutions engage in a large number of transactions with a wide range of actors from around the

world. These transactions often involve the physical transfer of plant, fungal and/or microbial material from
one party to another. For example, a busy herbarium may physically send and receive up to 100,000

specimens a year.

A written agreement setting out the terms and conditions under which biological material is transfeired is an
effective means of ensuring that, from the outset, both parties have a clear understanding recorded in writing
of how the material may be used. This should, amongst other things, help a PI to curate the material

appropriately.

The status of a Written Agreement,
A written agreement may or may not be legally enforceable. In Anglo-American law, the term ‘confract’

defines a certain class of agreements that are legally enforceable. To be legally enforceable, an agreement
must consist of an exchange of bargained-for promises or actions in which one party promises to perform one
or more actions in exchange for the other party’s promise to perform or performance of one or more actions.
It is vital that each party receives some benefit in return for being bound by the contract.

If an agreement is legally enforceable, then should one of the parties act in breach of that contract, the
innocent party may be in a position to issue legal proceedings for damages for breach of contract: see box 28

below,

Box 28
Remedies for Breach of Contract

What could Institution A do if, in breach of the clear written terms of a Material Transfer Agreement,
Institution B tried to sell the results, of scientific rescarch to a commercial company. or if Institution B
carelessly damaged valuable material loaned to it by Institution A? o ' '

‘The legal remedies available in such circ'umstanccs:ivill depend upon the law chosen by the parties to govern
the Agreement and the dispute resolution mechanism agreed by the parties. '

If the parties were (o agree th'at' a Material Transfer Agreement was governed by English law and that any

dispute was to be resolved by the English Courts, Institution A may have the following remedies available to

it N . S

o It may seck a restraining order :(én “injunction”) preventing Institution B from selling the results fo the
commercial company and preventing either Institution B or the commercial company from filing any
Intellectual Property Rights protecting that research;
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e [t may issue a claim for damages against Iustitution B on the basis that it failed to take reasonable care of
the loaned specimen.

If the terns under which the material had been transferred between Institutions A and B had not been
clarified in writing, it may have been considerably more dlfﬁcuit for Instltut:on A to ensure that Institution B
complied with the terms of transfer. ' : 2

Model Bocuments
The group designed two Model Material Transfer Agreements to help Participating Institutions (PI) negotiate
the transfer of biological material for non-commercial use in accordance with the Principles: a Written

Acquisition Agreement and a Written Supply Agreement.

These draft contracts are intended are guides to enable Pls to enter into such negotfiations with some
knowledge of the issues and potential solutions. They are not universally applicable models but starting
points for discussion to be modified to fit each case. They have been drafted on the assumption that at least
one party to the contract will be a botanic garden.

In addition, several draft documents that may form the basis of a written agreement have been annexed to this
Text. They are for illustrative purposes only and will need to be modified to fit each case. These include:

e A letter for use by a PI where there are regular exchanges of biological material;

¢ A letter for use by a PI when it has received unsolicited biological material;

e A letter from a PI to a partner explaining its commitment to the Principles and why the P1 is now asking
the partner to enter into a written supply agreement;

o Aletter from a PI to a parfner explaining its commitment to the Principles and why the PI is now asking
the partner to enter into a written acquisition agreement;

¢ A statement explaining how material, once acquired, may be used, This document was drafted to
illustrate the kind of information that a PI may need to provide in order to obtain Prior Informed Consent.
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MODEL MATERIAL ACQUISITION AGREEMENT FOR NON-COMMERCIAL USE

When a botanic garden is acquiring material from in situ conditions, it would be extremely valuable to
clarify in writing in advance of the acquisition, the terms and conditions of that acquisition with the
relevant authorities and stakeholders. Is the recipient entitled to place any plants collected on public
display? Ts the recipient entitled to pass the material on to third parties for further scientific research? Is
the recipient entitled to screen the material for potential commercial use? If so, on what terms and

conditions?

Accordingly, the group prepared a model material acquisition agreement to guide PIs in the negotiation of
contracts for the acquisition of biological material. The model is intended as an educational tool and, if no
other model is available, can be used as a constructive ‘starting point’ for discussion, since it raises may
of the issues that the parties may need to consider as well as suggesting some possible solutions. This
model has been drafted as a legally binding contract in accordance with Anglo-American legal principles,

Prior Informed Consent
A key issue to the effectivencss of this model contract is the issue of obtaining Prior Informed Consent

(PIC) for the collection and transfer of the material. The model has been prepared on the basis that one
party will be a botanic garden, the other party will probably be an in-country collaborator such as a
botanic garden, herbarium or university. It is unlikely that any of those institutions will have authority to
grant PIC. Accordingly, the PI will need to ascertain who, in government, has this authority and ensure
that a separate letter granting PIC is signed. A draft letter is set out at the end of the model contract. A
copy of the Agreement should be annexed to this letter so that it is clear that the government body has
been provided with a full explanation of the collaboration and of the uses that may be made of any
material transferred, If a Pl is collecting or acquiring plant material from a variety of different sources in
different regions, PIs may need this letter to be signed by several different government authorifies.

Annex 2: Model Material Acquisition Agreement for Non-Commercial Use

Note: This model agreement has been preparved for illustrative purposes in connection with the
Botanical Institution Pilot Project on Access fo Genetic Resources and Benefit-sharing. The language
of this draft agreement is appropriate to certain circumstances and to English law only. Consequently,
no person should rely on the language of this draft without first consulting his or her own legal

adviser.

. MODEL MATERIAL =~ R COMMENT
' ACQUISITION AGREEMENT - - -
FOR NON-COMMERCIAL USE

MATERIAL ACQUISITION As stated above, this agreement is not intended to be a
AGREEMENT BETWEEN universally applicable model. Participating Institutions (PIs}
may wish to develop agreements which are more appropriate
to their own legal systems and to the particular circumstance
of the transaction being negotiated.

However, this agreement sets out clearly some of the issues,
and possible solutions, that may need to be considered by
negotiating parties. For example, some parties may not like
the title “Material Acquisition Agreement” and may wish to
call their agreement an “Access and Benefit-Sharing
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Agreement”,

[PARTNER INSTITUTION]
AND

PARTNER INSTITUTION

The model has been prepared on the basis that one party will
be a botanic garden, the other party will probably be an in-
couniry collaborator (a botanic garden, herbaria, university
ete). It is unlikely that any of those institutions will have
authority fo grant PIC. Accordingly, the PI will need to
ascertain who, in government, has this authority and ensure
that a separate letter granting PIC is signed., A draft letter is
annexed to the model contract.

In some cases, the authority granting access may also be the
Partner Institution, In such circumstances, parties could
modify this agreement to include a specific clause granting
PIC,

[PARTICIPATING INSTITUTION]

PARTICIPATING INSTITUTION

The parties should insert here the full name of the P1, or the
governing body or representatives competent to enter in fo
such an agreement on its behalf: for example, The Board of
Trustees of X Botanic Gardens.

An AGREEMENT made the [date]
day of [monthi 200 [vear] befiveen
[Participating Institution(“{PI]”) and
[Partner Institution] (“[Partner]”),

START DATE OF AGREEMENT

The parties should enter the date on which the Agreement
begins. This will be the date of the second signature (sce
clause 5.1 below).

WHEREAS:

[PI] is a [institutional description],
whose mission is fmission statement];

PREAMBLE

A preamble is intended to as an uncontroversial statement of
fact setting out the overall background to the parties and to
the collaboration. It is for introductory purposes only and is
not legally binding,

In pursuit of this mission, [P}
exchanges Biological Material with
other institutions worldwide;

MISSION STATEMENT
At this point, the PI may wish to insert its mission statement.

In its work, [PI] and [Pariner] intend
to lionour the letter and spirit of the
1992 Convention on Biological
Diversity, the 1973 Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(including the relevant implementing
European Community Regulations),
and other vegional, national and
subnational laws, regulations and
policies concerning biodiversity and
access (o genetic resonrces;

This paragraph is intended to clarify the broader legal context
for the agreement. Parties may wish to specify the “regional,
national and sub-national laws and policies” referred to here.

[PI] and [Partner] may establish a
Joint collecting and conservation
programme and may instigate

In this paragraph, the parties may wish to set out the overall
detail of their collaborative activities. In addition, the parties
may wish to annex a detailed project programme or proposal
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collaborative research projects
relating to the collection, study and
conservation of plant biodiversity;
and

to their agreement.

[Partuer] is interested in providing
[PI] with certain Biological
Materials;

This paragraph could be modified to specifically refer to both
in-situ and ex-situ situations: for example: “/Partner] and
[PI] wish to work fogether to collect, study and conserve
certain Biological Materials and [Partner] is interested in
providing [PI] with certain Biological Materials for study
and/or conservation.”

NOW THEREFORE IT IS HEREBY
AGREED AS FOLLOWS:

1. In this Agreement the
Sfollowing expressions shall have the
Sfollowing meanings

DEFINITIONS
Please refer to the Bxplanatory Text above for a detailed

explanation of these definitions.

1.1 “Biological material”
includes, but is not limited to, plants,
plant parts or propagation material
(such as seeds, cuttings, roots, bulbs,
corns or leaves), fungi or other
Sfungal material, and any other
material of plant, animal, fungal,
microbial or other origin and the
genetic resources contained therein;

1.2 “Commercialise” and
“Commercialisation” means applying
for, obtaining or transferring
intellectual property rights or other
tangible or intangible rights by sale or
licence or in any other manner,
commencement of product
development, conducting market
research, and seeking pre-market
approval and/or the sale of any
resulting product;

1.3 “Genetic Resources” shall
mean any biological material of plant,
anitmal, microbial, fungal or other
origin of actual or potential value
containing functional units of
heredity transferred under this
agreement and its progeny and
derivatives, including modified or
unmodified extracts and purified
compounds;

1.4 “Material” shall mean the
plant, animal, microbial or fungal
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biological material transferred from
time fo time under this Agreement
including the genetic resources
contained therein;

13 “Third Party” shall mean any
person other than [PIf and [Partner].

OBJECTIVE

The Parties to the agreement may wish to include a clause
stating the “objective” of the agreement. For example:

‘The objective of this Agreement is the transfer of the
Material from [Partner] to [Pl] for scientific research and
conservation.’

2.1 In consideration of the
undertaking by [PI] in clause 3.1,
below, fPartner] will transfer to [PI]
the Material listed in each
“Notification of Material Transferred
under the Material Acquisition
Agreement between fPartner] and the
[PI] (the “Notification of Transfer”)
to be itemised and agreed by the
parties for each material transfer
under this Agreement. A pro forma
copy of the Notification of Transfer is
attached at Annex 1,

NOTIFICATION OF TRANSFER

On each occasion that Material is transferred between the
parties, the parties undertake to complete a Notification of
Transfer listing all the material transferred.

The purpose of this Notification of Transfer is to enable the
parties to easily record and identify the material that has been
transferred and the terms and conditions of that transfer. It is
intended to aid curation of the material,

2.2 The Material referved to in
clause 2.1 will be transferred
pursuant to the terms of this
Agreement.

This clause confirms that the terms and conditions of this
Agreement will apply to all material listed in a Notification
of Transfer.

2.3 The signature of [Partner] on

any Notification of Transfer will

confirm that:

2.3.1 [Partner] is satisfied that best
efforts have been made by
[PI] and/or by [Partner], as
approprinte, to obtain all
necessary perntits, prior
informed consents and
licenses in connection with
the acquisition by fPI] of the
Material and

2.3.2  [Partner] is authovised to
acquire and supply the
Material to [PI]

MATERIAL ACQUIRED LEGALLY

By signing a Notification of Transfer, the Partner confirms
that it is satisfied that best efforts have been made to comply
with all necessary permits, consents and licences; i.e. that the
necessary collection, CITES and export permits have been
acquired.

When obtaining these permits etc, a PI must of course ensure
that it has provided a full account of how the material will be
used: see draft statement at Annex 6.

By signing the Notification of Transfer, the Partner also
confirms that is has the necessary authority to transfer the
material to the PIL.

As stated above, the purpose of this Notification of Transfer
is to aid curation of the material. By making a written record
in this way, a PI should be confident that is has legal title to

acquire and use the material as set out in this Agreement.

3.1 [PI] and [Partner] agree to

BENEFIT SHARING
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work together to share fairly and
equitably the benefits resulting from
the use of any Genetic Resources
including the results of processing,
monitoring and research and
developinent.

This clause is key to the validity of this Agreement in Anglo-
American law. In return for the Partner transferring the
material to the PI and confirming that it has been legally
acquired and exported, PI undertakes to share with the
Partmer any benefits arising from the genetic resources
transferred.

PIs should ensure that they have the internal management
systems in place to ensure compliance with this undertaking.

3.2 Mutually acceptable benefits
may include the following: Provision
of copies of any published research
resulting from the Genetic Resources;
Acknowledgement of [Partner] as the
source of the Genetic Resources in
any research publications;

DETAIL OF BENEFIT-SHARING

For purposes of clarity and again in order to aid curation of
the material transferred, partics may wish to set out in full the
types of benefit that may result — both from the collaboration
generally and, more specifically, from the use of the genetic
resources: e.g. the provision by the PI of informal training in
material handling, storage and research techniques as well as
the provision of copies of published research resulting from
the genetic resources.

4.1 [PI] will not Commercialise
any Genetic Resources, without
having obtained the written
permission of [Partner] prior to such
Commercialisation. Any such
Commercialisation to which [Partner]
agrees will be subject to a separate
written agreement with [Pariner]
clearly specifying the terms and
conditions of this use and consistent
with [Pl]’s pelicy on
commercialisation, and the provisions
on benefit-sharing in particular.

NON-COMMERCIALISATION

Commercialtisation is clearly an important point in any
material acquisition negotiations and both parties should be
clear as to their respective rights and obligations in this

regard.

This Model Agreement has been designed to cover the
acquisition of material for non-commercial purposes.
However, it does not shut out the possibility of an eventual
commercialisation. If a PI wishes to commercialise material,
it must negotiate a separate agreement ensuring infer alia that
it obtains clear, written permission to commercialise, A PI
may have to return to the landowners who originally gave
permission to acquire the material for scientific research
purposes and obtaining further permission to commercialise.

By adopting the Principles, a PI undertakes to develop a
policy on Commercialisation. Any further agreement to
commercialise will clearly need to be consistent with this

policy.
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4.2 [PI] may supply any Genetic
Resources, to a Third Party and will
use its best efforts to ensure that such
Third Party has entered into a written
agreement with [PI] containing
conditions no less restrictive than
those contained in this Agreement,
including the conditions on benefit-
sharing, publication,
Commercialisation and supply of
Genetic Resources to a Thivd Party.

TRANSFER TO THIRD PARTIES

It is standard practice for botanic institutions to send material
to other institutions world-wide (Third Parties) for further
scientific research, study and conservation.

This clause has been drafted to ensure that this practice may
continue, subject to the PI using its best efforts to ensure that
the relevant Third Party enters into a material supply
agreement with the PI on terms no less restrictive than those
in this written acquisition agreement; i.e. on terms prohibiting
commercialisation and providing for benefit sharing etc.

PIs may wish to attach a copy of their standard material
supply agreements to this Agreement as evidence of good
curation and suitable internal mechanisms.

This Agreement shall come into effect
on the date of the second signature. It
shall extend for a term of [5] years
after such date. It can be renewed for
Sfurther periods thereafter through
mutual  agreement  expressed in
writing, The obligations and rights
contained in Clauses 1, 2.2, 2.3, 3, 4
and 5 inclusive shall survive the
expiration or other termination of this
Agreement,

DURATION

Under the Anglo-American legal systems, a legally binding
agreement must be for a fixed period of time. It cannot, for
ecxample, continue in force “from year to year”. Parties must
therefore state the precise period of time during which the
Agreement is valid.

Furthermore, parties ought to decide on an appropriate
renewal mechanism that leaves no room for dispute or
ambiguity once the Agreement ends. Terms such as ‘this
agreement shall extend for a term of [5 years} and will be
considered automatically renewed unless the parties
otherwise agree’, are unclear and should be avoided.

Parties should also consider what will happen to their rights
and obligations once an Agreement has come to an end. For
example, if parties enter into an Agreement for § years, does
this mean that in Year 6, a PI may commercialise any
material fransferred under the agreement? The second
sentence of this clause is designed to avoid this situation.
This means that obligations set out in the clauses mentioned
(e.g. non-commercialisation; sharing of benefits etc) will
continue to bind the parties even after the agreement has
expired or terminated.

5.1 Notwithstanding clause 5.1
above, either party to this Agreement
may give six (6) months written notice
to the other party to terminate this
Agreement.

TERMINATION

Good practice dictates that the parties should include a term
specifically permitting either party to terminate the
agreement prior to the full contract term. This notice period
should be realistic and refiect the length of the agreement and
the activities that the parties have undertaken to carry out,

5.2 Neither party shall be liable to
the other party for any delay or non-
performance of its obligations under
this Agreement arising from any
cause beyond its reasonable conitrol
including, without limitation, any of
the following: Act of God,

FORCE MAJEURE

This clause is a standard contractual clause in most Anglo-
American contracts. It is intended to clarify the parties’ rights
and obligations under the agreement in the event of a disaster
occurring, which is outside the control of either party, It also
sets out what is expected from both parties in the event of
such occurrence.
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governmental act, war, fire, flood,
explosion, civil commotion or
industrial disputes of a Third Party or
impossibility of obtaining gas or
electricity or materials, Subject to the
affected party promptly notifying the
other party in writing of the cause
and the likely duration of the cause,
the performance of the affected
party’s obligations, to the extent
affected by the cause, shall be
suspended during the period the
cause persises.

Different countries with different legal systems might have
their own forms and interpretations of such clauses.

5.3 Any dispute, difference or

guestion between the parties arising

under this Agreement shall be
-referred to an arbitrator to be agreed

between the parties or, in default of

agreement finsert appropriate
.arbitration provisions].

DISPUTE SETTLEMENT

Given the potential complexities of the issues arising out of
the transfer of genetic resources, parties entering into a
material acquisition agreement would be well advised to
agree upon a suitable dispute resolution mechanism.

The parties may wish for a multi-tier mechanism: for
example, in the event of a dispute arising, partics may agree
firstly, to enter into good faith negotiation with one another;
secondly and in the event of being unable to resolve the
matter by good faith negotiation, the parties may agree to try
to resolve a dispute by an agreed conciliation mechanism;
and finally, and as a last resort, parties may agree to resolve a
dispute by arbitration, whether by the arbitration laws of a
particular country, or of a mutually agreed international
system, such as the International Chamber of Commerce
(ICC) in Paris or the World Intellectual Property
Organisation (WIPO) in Geneva.

5.4 Any notice or other document
to be served under this Agreement
may be delivered or sent by prepaid
air mail or by fax to the party to be
served at the below address or at such
other address as it may have notified
to the other party in accordance with
this clause. Any notice shall be
marked for the attention of the person
and at the address indicated below:

Any notice or document shall be
deemed to have been served (a) if
delivered, at the time of delivery; or
(b) if posted by air mail, at 10:00 a.m.
on the fifth business day after it was
put in the post; or (c) if sent by fax at
the expiration of two hours after the
time of despatch if despatched before
3:00 p.m. (local time of destination)
or at 10:00 a.m. (local time) on the
next business day after despatch in

SERVICE OF NOTICES OR DOCUMENTS

For purposes of legal clarity, the parties should agree on a
mechanism for determining whether or not a notice or
document has been properly served on the other party to the
written acquisition agreement.

This will depend on the most appropriate means in countries
involved. Countries with slow or unreliable postage systems
should be allowed a longer time period for delivery of a
notice or document,

Alternatively, parties may wish to agree that a notice or
document can only be served by courier or registered mail,
with service being deemed to be effective at the date and time
of delivery.
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5.6 The provisions of this
Agreement together with Annex 1
constitute the entire Agreement
between the parties relating to the
subject matter and the parties do not
make any representations or
warranties except these contained in
this Agreement and Annex 1, The
Agreement shall not be considered
extended, cancelled or amended in
any respect unless done so in writing
signed on behalf of the parties to this
Agreement,

ENTIRE AGREEMENT

The parties may wish to include a clause stating that they are
only legally bound by what is actually written down in this
acquisition agreement. If such a clause is included, the parties
will not be legally bound by any oral exchanges or other
documents that may have been exchanged prior fo the signing
of the agreement.

The second sentence of this clause states that any alteration to
this agreement will only be valid if it is set out in writing and
agreed by both parties. The purpose of this clause is to help
clarify at all times the precise terms and conditions under
which material has been transferred.

57 This Agreement is specific to
the parties and none of the rights or
the obligations under this Agreement
may be assigned or transferved
without the prior written consent of
the other party.

NO ASSIGNMENT

The parties may wish to include a clause stating that the
original named parties to the agreement cannot pass on or
transfer their obligations under the Agreement unless they
have the prior written agreement of the other party. As above,
the purpose of this clause is legal certainty. If a PI enters into
an agreement with a partner institution, for example, a
national herbarium, it will not wish to find itself, without
notice, subject to an agreement with a completely different
institution, for example, a state university.

5.8 Nothing contained in this
Agreement shall constitute a
partrership in law between [PI] and
[Partnerf or constitute either of them
the agent of the other.

NOT A PARTNERSHIP

In the Anglo-American legal system, the word ‘partnership’
is a legal term of art and can be taken as meaning more than a
general collaboration between contracting parties. This clause
was drafted so that a legal partnership would not arise
between the parties to the Agreement.

59 This Agreement is governed
by and shall be construed in
accordance with finsert appropriate
nationality] law.

CHOICE OF LAW

Given the potential complexities of the issues arising out of
the transfer of genetic resources, parties entering into a
material acquisition agreement would be well advised to
agree upon the national legal system governing the
Agreement. This legal system can then be used in the event
that the parties subsequently disagree: for example, as to the
meaning of a particular clause or whether a party is in breach
in any way.

Parties can only agree one choice of law; an Agreement
cannot be subject to the different legal systems of both
contracting parties.

The parties do not have to choose their own legal system(s);
indeed, in some cases, agreement may onty be reached if the
parties agree upon the legal system of a third, unrelated
country.
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If the parties cannot agree upon an appropriate choice of law
at the time that the contract is concluded, they should be
aware that, in the event of a dispute, they may become
entangled in lengthy and expensive legal proceedings in order
to determine the proper choice of law of the written
acquisition agreement.

5.10This Agreement may be executed
in any number of counterparts,
all of which, taken together, shall
constitute one and the same
agreement,

COUNTERPARTS

This is a useful clause to include in any Agreement between
international counterparts, since parties on different sides of
the world may all, quite validly, sign their own copies of an
agreement, but not necessarily the very same copy. These
separatc copies are known as counterparts. An agreement
may exist in any number of counterparts so long as ail parties
have signed at least one copy of an identical agreement.

However, best practice demands that, for purposes of legal
clarity, all parties to an agreement sign the same copy of that
agreement,

AS WITNESSED BY THE DULY
AUTHORISED
REPRESENTATIVES OF THE
PARTIES HERETO IN [TWO]
IDENTICAL COPIES, BOTH IN
ENGLISH AND BOTH BEING
EQUALLY AUTHENTIC

SIGNED BY:

for and on behalf of [Pariner|
Name:

Title:

Date:

SIGNED BY:

for and on behalf of [PIf
Name:

Title:

Date:

SIGNATURES
The agreement must be signed by the authorised
representatives of the PTand the partner institution.

The agreement docs not have to be signed by the PI and the
partner institution at exactly the same time. Nor do the PI and
partner institution have to sign exactly the same copy of the
agreement — so long as they are signing a document
containing identical text: see commentary on clause 5.11
above.

However, an agreement will not be legally binding upon the
parties, unless and until both the PI and the pariner institution
have signed an identical copy of the agreement. As stated
above, best practice demands that, for purposes of legal
clarity, all parties to an agreement sign the same copy of that
agreement and initial every page of the agreement that they
have signed.

63




ANNEX 2 - MODEL WRITTEN ACQUISITION AGREEMENTS

ANNEX ! TO THE MODEL WRITTEN ACQUISITION AGREEMENT
Pro forma
NOTIFICATION OF TRANSFER

The following Material is {ransferred between [name and address) and [name and address] in accordance

with the terms and conditions of the Material Acquisition Agreement between .... and ....., dated

........................................ 200(1].
By signing this Notification of Transfer, ....... hereby confirms that the Material has been collected and is
being transferred to ....... in accordance with all applicable laws and regulations, permits, prior informed

consents and/or licenses

DATE " SEED - 'FAMILY | GENUSorSPECIES | No. OF HERBARIUM
COLLECTED | COLLECTION SR e e DUPLICATES -(JE ANY) - .
"No. . . DA
SIGNED BY: DATE;:
For and on behalf of fname]
Name:
Title:
SIGNED BY: DATE:
For and on behalf of [name]
Name:
Title:

A copy of this decument signed by ... will be forwarded to ..... with each consignment of seed and fierbarium specimens,
Upon receipt of the plant materiai, ..... will countersign this copy and return it as acknowledgement of receipt under the
terms of the Matertal Transfer Agreement. ' '
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draft/ LETTER GRANTING PRIOR INFORMED CONSENT
FROM APPROPRIATE GOVERNMENT BODY '

TO WHOM IT MAY CONCERN:

As a duly authorised representative of the Ministry of [Agriculture], T hereby confirm, on behalf of the
Government of [Country] that I have read and understood the Material Acquisition Agreement together

with Annex 1 between ............. and ........... dated .oooviiii e, 200 ......

The Government of [Country] has ratified the Convention on Biological Diversity (CBD}). In accordance
‘with Article 15 of the CBD, the Government of [Country] hereby gives its Prior Informed Consent to

to access and use the plant material in accordance with the terms and conditions of the said

Material Acquisition Agreement.

SIGNED

NAME:

TITLE: (function in Ministry of Agriculture)

DATE:

! This letter should be printed on the headed notepaper of the Ministry and, when it has been signed, should
accompany a signed copy of the Material Acquisition Agreement
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MODEL MATERIAL SUPPLY AGREEMENT FOR NON-COMMERCIAL USE

Many botanical institutions supply genetic material to other scientific research institutions world-wide to
- enable further scientific research on particular specimens. Sometimes material can be supplied as a gift;
often it is supplied on loan. For example, a busy herbarium may loan up to 20,000 herbarium specimens a

year,

The Group drafted this Model Material Supply Agreement to help an ex sifu collection to transfer
biological material to another ex situ collection for non-commercial research. It is intended as an
educational tool and can be used as a constructive ‘starting point’ for ensuring that the terms and
conditions of the original acquisition, and any additional terms and conditions imposed by the supplier,
are clearly set out and passed on to the new recipient. A Participating Institutions will need to ensure that
it has an adequate tracking system in place to ensure that the terins of an original acquisition are indeed
included in any subsequent material supply agreement.

This model has been drafted as a legally binding contract in accordance with Anglo-American legal
practice. It will need to be modified by Participating Institutions to fit the circumstances of their particular
transactions and their particular laws and regulations.

In order to comply with the Principles, the following key issues ought to be considered and clarified:

o Commercialisation. Pls will need to be specify the purposes for which the material supplied may be
used. If it is for scientific use only, this ought to be clearly stated. If a recipient may explore certain
potential commercial applications (trialing, screening etc) again, this should be clearly stated. Issues
such as intellectual property rights, sharing of royalties and other monetary or non-monetary benefits
and confidentiality will need to be agreed. A PI will also need to ensure that the use of the material
in this way is consistent with the terms of acquisition;

e  Benefit Sharing: PIs will need to agree how any benefits will be shared and with whom those
benefits will be shared;

e  Transfer to Third Parties: PIs will need to ensure that the material can only be transferred by the
recipient to a Third Party under an agreement that is no less restrictive than this material supply
agreement.
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Annex 3: Model Material Supply Agreement for non-commercial use

Note: This model agreement has been prepared for illustrative purposes in connection with the
Botanical Institution Pilot Project on Access to Genetic Resources and Benefit-sharing. The language
of this draft agreement is appropriate fo certain circumstances and to English law only. Consequently,
no person should rely on the language of this draft without first consulfing his or her own legal
adviser.

[PARTICIPATING INSTITUTION]

MODEL AGREEMENT FOR SUPPLY OF BIOLOGICAL MATERIAL FOR NON-COMMERCIAL USE

Upon receipt of this Agreement, signed by Recipient below, and because Recipient has agreed to comply
with the terms and conditions set forth in this Agreement, [Participating Institution] (“{PI]”) will supply
to Recipient such of the Biological Material requested by Recipient as is, in [Pl]’s sole judgement,
reasonable and appropriate.

MODEL MATERIAL SUPPLY

AGREEMENT

' EXPLANATORY TEXT

Such Biological Material as is supplied to
Recipient will be accompanied by a copy of
this Agreement, on the reverse of which the
Biological Material being supplied (the
“Material”’) will be itemised.

A material supply agreement must contain a mechanisimy
for identifying the material being supplied.

For example; [Participant] will supply to Recipient the
biological material itemised on the reverse of this
Agreement and on any attached printed continuation
sheets (the "Material”).

If material is being sent out in response to a request
received by the institution, the supply agreement may
specifically refer to the material itemised in the request.

Furthermore, in some circumstances it could be useful
to include in such an agreement, details of the date of
collection and of the propagation materials used to
develop the material being supplied.

[PI], when using its collections, intends to
honour the letter and spirit of the
Convention on Biological Diversity (CBD),
the Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES), and laws relating to access
and benefit-sharing, including those
relating to traditional knowledge

Parties to a supply agreement may wish to amend this
statement to make it clear that both the PI and the
Recipient intend to honour the letter and spirit of the
CBD, CITES and access laws.

Accordingly, the supply of any and all
Biological Material by [PI] to Recipient,
including any Material to be supplied and
listed under this Agreement will be subject
to the following conditions:
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1. Subject to Clauses 2 and 4 below,
Recipient may use the Material and any
progeny or derivatives® thereof (such as
modified or unmodified extracts) for non-
commercial purposes only,

This model agreement is for the supply of material, its
progeny or derivatives for non-commercial research
purposes only.

As stated above, if a PI wishes to supply material, its
progeny or derivatives for research that may involve
commercial applications, the parties will need to agrec a
supply agreement that expressly permits such research.
Such an agreement may need to contain detailed terms,
benefit-sharing, intellectual property rights and
confidentiality, as appropriate.

2. Recipient will provide [PI] with a fair
and equitable share of any benefits
obtained by Recipient arising out of any
utilisation by Recipient of the Material or
its progeny or Derivatives, including
benefits such as research results and
copies of publications. In addition,
Recipient shall acknowledge [PI] and,
where determiinable, the Country of Origin,
in all research publications resulting from
the use of the Material,

In accordance with the CBD, this model agreement
obliges the recipient of the material to share any
benefits obtained from its use fairly and equitably.
Parties to a supply agreement may wish to set out in
detail the type of benefits that may be shared,

3. Under this Agreement, Recipient may
not Commercialise® the Material oy
Derivatives thereof,

As stated above, this model agreement was designed by
the Group to aid the transfer of material for non-
commercial research.

By endorsing the Principles, a PI undertakes to develop
a policy on Commercialisation. Any supply agreement
will elearly need to be consistent with this policy.

4, If at any point in the future Recipient
wishes to use the genetic resources or its
derivatives for purposes other than those
allowed by the terms and conditions under
which the material was originally acquired
(such as commercial use), the Recipient
must obrain the written permission of (Pl]
and specify in writing the terms and
conditions of use, including fair and
equitable benefit sharing as set out in [Pls]
policy.

Although this model agreement has been designed for
the supply of material for non-commercial research
purposes, the Group felt that it was important that the
issue of commercialisation was not entirely shut out.

Accordingly, this clause was drafted to clarify the
position should, in the future, the Recipient of material
wish fo use the material or derivatives for other
purposes, including commercialisation.

By endorsing the Principles, a PI undertakes to develop
a policy on Commercialisation. Any supply agreement
for commercial use will clearly need to be consistent
with this policy.

5.Recipient may not transfer the Material
or Derivatives thereof to any party other
than Recipient or [PI] without the prior
informed consent in writing of [PI], and
then only under a legally binding written
agreement containing terms and conditions
no less restrictive than those contained in

A PI should clarify whether or not the recipient can
transfer the material to third parties and, if so, on what
terms.

The language and tone suggested in this clause differ
slightly from the CPG. The CPG does not expressly
require PIC from a PI nor oblige the Recipient to sign a
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this Agreement unless otherwise agreed in
writing by {P1].

legally binding agreement. However, the Group felt that
the issue of further transfer was important and a PI may
wish to consider whether it wants to be kept informed of
all future supply of material by the recipient. This may
be appropriate where the material concerned s
particularly sensitive, for instance a threatened species.

6.[PI] makes no representation or warranty

of any kind, either express or implied:

6.1 As to the identity, safety,
merchantability or fitness for any
particular purpose of the Material or
its Derivatives or that

6.2 The Material provided to Recipient
under this Agreement is or will remain
free from any further obligation to
obtain prior informed consent from, to
share benefits with or to comply with
restrictions on use imposed by the
country of origin of the Material or
any other country or regional
economic integration organisation,

Recipient will indemnify [PI] from any and
all liability arising out of the Material or
Derivatives and their use,

This clause is intended to clarify any legal issues that
may arise from supplying material to other institutions.

7. This Agreement is governed by and shall
be construed in accordance with [insert
appropriate nationality] law.

CHOICE OF LAW

Given the potential complexities of the issues arising
out of the transfer of genetic resources, parties entering
into a supply agreement would be well advised to agree
upon the national legal system governing the
Agreement. This legal system can then be used in the
event that the parties subsequently disagree: for
example, as to the meaning of a particular clause or
whether a party is in breach in any way.

Parties can only agree one choice of law; an Agreement
cannot be subject to the different legal systems of both
contracting parties.

The parties do not have to choose their own legal
system(s); indeed, in some cases, agreement may only
be reached if the parties agree upon the legal system of
a third, unrelated country.

" Biological material includes, but is not
limited to, plants, plant parts or
propagation material (such as seeds,
cuttings, roots, bulbs, corms or leaves),
Sfungi or other fungal material, and any
other material of plant, animal, fungal,
microbial or other orvigin and the genetic
resources contained therein;

DEFINITIONS
Please refer to the explanatory notes to the CPG for
clarification of these definitions.

This definition of genetic resources is adapted from the
definitions of genetic materials and genetic resources set
out in Article 2 of the CBD.
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ANNEX 3 - MODELWRITTEN SUPPLY AGREEMENT

Genetic resources mean any maferial of
plant, animal, fungal, microbial ov other
origin containing functional units of
heredity of actual or potential value.

* Commercialisation means applying for,
obtaining or transferving intellectual
properly rights or other tangible or
intangible rights by sale or licence or in
any other manner, commencement of
product development, conducting market
research, and seeking pre-market approval
sand/or the sale of any resulting product,

I Country of origin of genetic resources
means the country which possesses those
genetic resources in in situ conditions;

* Derivatives includes, but are not limited
to any progeny, extracts and compounds
obtained from genetic resources and
analogues of those compounds

T understand that any Material supplied to
me by [PI] pursuant to this Agreement will
be subject to, and I agree to comply with,
the conditions above.

SIGNED BY:

For and on behalf of [Insert namne of
recipient institution] (“Recipient”)
Name:

Title:

Date:

Address of Recipient

SIGNED BY:

For and on behalf of [Pl]
Name:

Title:

Date:

The written supply agreement must be signed by an
authorised representative of the Recipient of the
material.

As stated above in Section 8 above, the PI can ask the
Recipient to sign a written supply agreement at various
stages of the transfer, depending upon the nature of the
material being supplied.
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ANNEX 4 — UNSOLICITED GIFTS

ANNEX 4 - EXAMPLE OF DRAFT LETTER IN RESPONSE TO UNSOLICITED
GIFTS OF GENETIC RESOURCES

A Participating Institution (PI) may receive unsolicited gifts of genetic resources from other ex sifu
institutions or individuals.

In line with the ‘Common Policy Guidelines’, prior to accessioning such material into its collection, a PI
should use ‘reasonable and sincere efforts’ to ensure that the acquisition and supply are in accordance
with applicable law and best practice and that the provider is legally entitled to supply the genetic

resources fo [PI).
Sample letter in response to unsolicited gift

Dear

I am extremely grateful to [ex situ donating institution] for wishing to donate certain [resources] into the
coliections of [PI}.

[P1] is committed to implementing the letter and the spirit of the 1992 Convention on Biological Diversity
(CBD). With this in mind, we would like to confirm that all plant material we acquire has been legally
acquired in accordance with the laws of the country of origin, international laws such as the CBD, the
Convention on International Trade in Endangered Species (CITES) and plant quarantine laws of [PIs

country].

As a public demonstration of this commitment, [PI] has endorsed the ‘Principles on Access to Genetic
Resources and Benefit Sharing” and has prepared its own its own institutional policy to implement these
Principles into its working practices. I attach a copy of the Principles and [PI’s] policy for your
information.

In accordance with this commitment, prior to receiving any genetic resources into its collections, [P}
must therefore ask all donors to confirm in writing:

o that the resources being donated have been acquired in accordance with the laws and regulations of

[country of origin] and in particular that that all necessary collecting, export and import permits were
obtained. Where possible, please set out the terms and conditions of the original acquisition and send

copies of all relevant permits to [PI];
that [ex situ donating institution] is entitled to donate the material to [PI]; and
e the terms and conditions under which the material may be used by [PI].

We would be grateful if you could give such written confirmation for the material you so kindly intend to
donate.

We look forward to hearing from you.

Yours sincerely,

[Authorised representative of Participating Institution]
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ANNEX 5 - REGULAR HERBARIUM DONATIONS

ANNEX 5 - EXAMPLE OF DRAFT LETTER FOR REGULAR DONATIONS OF

HERBARIUM MATERIAL
Donation of Material to [Participating Institution)
Between 2000 and 2005, [institution/individual ]
wishes to donate certain Herbarium specimens (“the Material”) to be accessioned into the collections at
[PI). Unless [institution/individual] informs [PI], in

advance and in writing, of any Material sent during this period which will not be covered by this
statement, all Material will be donated in accordance with the terms and conditions set out below.

[institution/individual] understands that [PI] will not Commercialise* any
Material, its progeny or derivatives donated to [PI] unless [PI] has obtained the prior informed written
consent of the country of origin of the Material and of any other appropriate stakeholders.

1. By signing this document, finstitution/individual] hereby confirms
that:

e All Material donated to [PI] from jn situ (field) conditions has been acquired in accordance with all
relevant national and international laws and regulations, inctuding, but not limited to, any access or
permitting legislation and any import or export regulations;

e All Material donated to {PI] from [institution/individual’s] own ex sifu
collections has been acquired and is being supplied in accordance with all relevant national and
international laws and regulations, including, but not limited to, any access or permitting legislation

and any import or export regulations;

o [institution/individual] is entitled to donate the Material to [PI].

o A copy of any terms and conditions under which the Material has been acquired and/or is being
donated, and in particular any restrictions on the future use that may be made of the donated Material,
will be sent with each consignment.

2. By signing this document [institution/individual] agrees that once the
Material has been accessioned into the collections at [PI], [PI] may:

¢ Make it available to [PI] staff and authorised visitors for educational and non profit making scientific

purposes;

o Sample it for Pollen, DNA, Anatomical Preparations and/or Chemicals for scientific research
purposes;

e Send it on loan, or further distribute it, to other scientific institution(s) for further scientific research,
on standard terms which prohibit commercialisation.

For and on behalf of: (Name and Address of donor Institution or Individual

Signature: (Signed by Authorised Representative of donor Institution or Individual)

Date:

**Commercialise” and “Commercialisation” means applying for, obtaining or transferring intellectual property rights or other
tangible or intangible rights by sale or licence or in any other manner, commencement of product development, conducting
market rescarch, and seeking pre-market approval and/or the sale of any resulting product.
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ANNEX 6 - INTRODUCING PRINCIPLES & POLICY

ANNEX 6 - EXAMPLE OF DRAFT LETTER INTRODUCING THE PRINCIPLES AND
PI’S INSTITUTIONAL POLICY TO A PARTNER INSTITUTION

Dear

As I am sure you are aware, botanical institutions are increasingly required to comply with the 1992
Convention on Biological Diversity (CBD) in order to support the conservation and sustainable use of
biodiversity and the fair and equitable sharing of benefits.

In order to address these issues, a group of 28 botanical institutions from 21 countries together with
Botanic Gardens Conservation International and the International Association of Botanic Gardens have
been working together in a project co-ordinated by the CBD Unit of the Royal Botanic Gardens, Kew and
funded by the UK Department for International Development.

The aim of the project was to develop an internationally harmonised approach on access to genetic
resources and the sharing of benefits that implements the letter and spirit of the CBD.

In November 2000, in Cartagena, Colombia, the group agreed on a set of “Principles on Access to
Genetic Resources and Benefit-Sharing for Participating Institutions” (Principles) and “Common Policy
Guidelines” (CPG) to assist Participating Institutions implement the Principles and develop their own
institutional policy. These documents cover the acquisition, supply, use (including commercialisation) of
genetic resources, together with associated benefit-sharing, and are open for endorsement by any
institution, not just those who participated in the project.

Further information on the Principles and CPG can be obtained from:
www . rbekew.org.uk , www.rbg.ca/cben/cpg.index.html , www.geocities.conv/baikalgarden/indexe.htm,
www.geocities.com/baikalgarden/ebd/principles2000_e.htm or by contacting CBDUnit@rbgkew.org.uk

[PT] endorsed the Principles on [date] and has now developed an institutional policy [name of policy, e.g.
‘Policy on Access to Genetic Resources and Benefit-Sharing’) to implement these Principles into their
daily working practices.

I attach a copy of the Principles and [PI’s] policy for your information.

Please do not hesitate to contact me with any queries arising out either of these documents. [PI] would
greatly value your comments to enable it to further develop its policy within the spirit of the CBD.

Signed:

Authorised Representative of [PI)
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ANNEX 7 - INTRODUCING AGREEMENTS

ANNEX 7 - EXAMPLE OF DRAFT LETTER TO PARTNER INTRODUCING A
WRITTEN ACQUISITION AGREEMENT

Dear

As I am sure you are aware, botanical institutions are increasingly required to comply with the 1992
Convention on Biological Diversity (CBD) in order to support the conservation and sustainable use of
biodiversity and the fair and equitable sharing of benefits.

In order to address these issues, a group of 28 botanical institutions from 21 countries developed a set of
‘Principles on Access to Genetic Resources and Benefit-Sharing for Participating Institutions” (Principles)
and ‘Common Policy Guidelines’ (CPG) to assist Participating Institutions implement the Principles and
develop their own institutional policy. These documents cover the acquisition, supply, use (including
commercialisation) of genetic resources, together with associated benefit-sharing, and are open for
endorsement by any institution, not just those who participated in the project.

[P1] endorsed the Principles on [date] and has now developed an institutional policy [name of policy, e.g.
‘Policy on Access to Genetic Resources and Benefit-Sharing’] to implement these Principles into its daily
working practices. I attach a copy of the Principles and [PIs] policy for your information.

By endorsing the Principles and as part of its policy, [P1} undertook to acquire genetic resources using
written agreements setting out the terms and conditions under which the resources can be acquired and

used by [PI].

Accordingly, [PI] has prepared the enclosed attached 'draft access and benefit-sharing agreement' setting
out clearly and transparently the terms and conditions of acquisition and subsequent use of genetic
resources and ensuring that all resulting benefits are shared fairly and equitably between partner and [PI].

The attached 'draft access and benefit-sharing agreement' is shared with [Partner] in good faith. It is
intended to be the first step in opening a constructive dialogue between [PI] and [Partner] and it is hoped
that it will form the basis of a mutually acceptable fong term collaboration.

[PI] very much looks forward to hearing from you with any comments on the draft agreement and to
working together to reach mutually beneficial solutions.

Signed:
Authorised Representative of [PI]

Further information on the Principles and CPG can be obtained from:

www.rhgkew.org.uk or

wwiw.rbhg.ca/cben/epg.index.hitml or
www.geocities.com/baikalparden/indexe.htm or
www.geocities.com/baikalgarden/chd/principles2000 e htm

Or by contacting: CBDUnit@rbgkew.org.uk
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ANNEX 8 - PIC STATEMENT

ANNEX 8 - EXAMPLE OF DRAFT STATEMENT BY [PI] TO OBTAIN PRIOR
INFORMED CONSENT (PIC) FROM APPROPRIATE GOVERNMENT
AUTHORITY(ES) FOR ACCESS TO GENETIC RESOURCES

This document explains the uses that may be made of plant material collected for non-profit making
scientific research, education and conservation by members of staff at [PI's name and address].

In compliance with the 1992 Convention on Biological Diversity and following the ‘Principles on Access
to Genetic Resources and Benefit-Sharing’ that [PI] has endorsed, the aim of this document is to ensure
that the authorities granting [PI] access to plant material have been fully informed of the acquisition and
uses to which [PI] may put that material.

Should the supplier of the plant material wish to place any restrictions on these uses, such restrictions
shall be expressly detailed in the licence or permit issued to [PI] granting access to the plant material.

If the supplier does not place any express restrictions on these uses in the licence or permit issued to [PI],
then access to the plant material shall have been granted on the basis that [PI] may use the collected plant
material as set out below.,

All plant material will be exported by [PI] in accordance with local laws and regulations and will be
imported by [PI] into [the country in which PI is based] in accordance with all necessary permits and
authorisations.

Herbarium Specimens

All [PI]) fieldwork is undertaken in collaboration with a local counterpart(s), usually a national or regional
botanic garden, herbarium or university.

Acquisition.
Prior to collecting, in compliance with its own internal policies:

o [PI] will agree with its counterpart(s) the number of sets of herbarium specimens to be collected, the
methods and place of collection and how the specimens will be distributed;

e [PI} and its counterpart(s) will each retain one set of specimens collected. Those specimens sent to
[PI] will be accessioned into the collections at [PI] and stored at the Herbarium at [PI), Additional
duplicates may be distributed to other herbaria as mutually agreed by [PI] and its counterpart(s).

Uses:
e Herbarium specimens will be made available to [PI] staff and authorised visitors for scientific
taxonomic research including sampling for pollen, DNA, anatomical preparations and/or chemicals.

Supply:
o Herbarium specimens may be sent on foan to other botanic and scientific research institutions for

further research or for educational purposes provided that such institution or individual signs a written
agreement with [P1], prohibiting, inter alia, commercialisation of the plant material supplied.

Benefit Sharing:
e [PI} will provide a copy of [PI] published research results to its counterpart(s);

e [PI] will acknowledge its counterpart(s) in any such publications.
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Live Plant Material

Acquisition:

e Any live plant material, including seeds, collected by a member of the [PI] Herbarium will be shared
between [PI] and its local counterpart(s);

¢ Live plant material, including seeds, transferred to [PI] will be accessioned into the collections at [PI].

Uses:
o It will be available to [PI) staff and authorised visitors for scientific taxonomic research including

sampling for pollen, DNA, anatomical preparations and/or chemicals and for propagation.
o Any plants grown from such propagation may be put on public display in the gardens at [P1].

Supply:
¢ Live Plant Material may be supplied and, very occasionally loaned, to other botanic and scientific

research institutions and to individual botanists and horticulturists for further research or for
educational purposes provided that such institution or individual signs a written agreement with [PT],
prohibiting, infer alia, commercialisation of the plant material supplied.

Benefit Sharing:
e [PI] will provide a copy of [PI] published research results to its counterpart(s);

o [PI] will acknowledge its counterpart(s) in any such publications,

Commer cialisation
[This may need to be modified to be consistent with PI's policy on commercailisation]

[PT] will not commercialise any genetic resources collected or acquired by [PI] after 29 December 1993
(when the 1992 Convention on Biological Diversity came into force) unless [PI] has first obtained the
prior informed consent of the appropriate authorities and relevant stakeholders in the country of origin of
those resources and clearly specify in writing its terms and conditions.

This means that, unless and until [PI] has obtained that consent, {PI] will not use any research results
derived from the genetic resources of plant material collected to file patent applications, obtain or transfer
intellectual property rights or other tangible or intangible rights by sale or licence or in any other manner,
commence product development, conduct market research and seek pre-market approval and/or the sale

of any resulting product,

Furthermore, at all times and regardless of when the genetic resources were collected or acquired, [PI],
according to its policy on commercialisation, will work together to share associated benefits fairly and

equitably, whether monetary or non-monetary.
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ANNEX 9: PROJECT GROUP

ANNEX 9 - PROJECT GROUP

Botanic gardens and herbaria which participated in the project
(and their representatives):

Aburi Botanic Gardens, Ghana (George Owusu-Afriyie)

Australian National Botanic Garden, Sydney, Australia (Helen Hewson)

Beijing Botanical Garden, China (Jin Xiaobai)

Botanic Garden of Irkutsk State University, Russian Federation (Victor Kuzevanov)
Botanischer Garten der Universitiit Bonn, Germany (Frank Klingenstein, Marliese von
den Driesch, Georg Rauer)

Botanischer Garten und Botanisches Museum Berlin-Dahiem, Germany (Walter
Berendsohn)

Freiburg BG, Switzerland (Susan Bollinger)

Forest Research Institute, Malaysia (Saw Leng Guan)

Herbarium of the University South Pacific, Fiji (Marika Tuiwawa)

Jardin Botanico de La Paz, Bolivia (Esther Valenzuela)

Institut Agronomique et Vétérinaire Hassan II, Morocco (Mohamed Rejdali)

Jardin Botdnico ‘Arturo E. Ragonese’, Castelar, del Instituto Nacional de Tecnologia
Agropecuaria, Buenos Aires, Argentina (Ana Maria Molina)

Jardin Botdnico del Instituto de Biologia, UNAM, Mexico (Robert Bye, Victor Chavez)
Jardin Botanico de Bogota, “José Celestino Mutis”, Colombia (Maria Consuelo Araujo)
Jardin Botanico del Quindio, Colombia (Alberto Gémez Mejia)

Jardin Botanico de Puebla, Mexico (Maricela Rodriguez)

Jardin Botanico “Guillermo Pifieres”, Cartagena, Colombia (Carlos Fonseca)

Jardim Boténico do Rio de Janeiro, Brazil (Tania Sampaio)

Kirstenbosch National Botanical Garden, South Africa (Maureen Wolfson)

Limbé Botanic Garden, Cameroon (Joseph Besong, Peguy Tchouto)

Nanjing Botanic Garden, China (He Shanan)

National Botanical Research Institute, India (R. R. Rao)

National Herbarium, Ethiopia (Sebsebe Demissew)

New York Botanical Garden, USA (Michael Balick)

Missouri Botanical Garden, USA (Jim Miller)

Royal Botanic Gardens Hamilton, Canada {David Galbraith)

Royal Botanic Gardens, Kew, UK (Alan Paton)

Sydney Botanical Garden, Australia (Chris Ward)

Observers:
Botanic Gardens Conservation International (Peter Wyse Jackson, Fiona Dennis, Julia
Willison)
International Association of Botanic Gardens (Esteban Hernandez Bermejo)

Nigel Taylor, Royal Botanic Gardens, Kew

Project Coordinators:
Kerry ten Kate, Royal Botanic Gardens, Kew
Fernando Latorre Garcia, Royal Botanic Gardens, Kew
China Williams, Royal Botanic Gardens, Kew
Contact: chdunit@rbgkew.org.uk
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ANNEX 10 - WEBSITES ON THE PRINCIPLES AND CPG

Further information on the Principles and CPG can be obtained from:

wwiw.rbgkew.org.uk

www.rbg.ca/cben/epg.index.himl
hup:twww.isurwinsts/botsad/cbd/principles2000_e.htm
www.geocitics.com/baikalgarden/indexe htm
www,geocities.com/baikalgarden/chd/prineiples2000 ¢ .him

Or by contacting; CBDUnit@rbgkew.org.uk

The project group is extremely grateful to David Galbraith and to Victor Kuzevanov for their help in
making the project documents available on their websites.
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ONLINE RESOURCES

CONVENTION ON BIOLOGICAL DIVERSITY (CBD)

Home Page: www.biodiv.org

CBD Clearing House Mechanism: www.biodiv,org/chm/

Case studies on Sharing of Information, technology transfer, capacity building and joint
research: htip://www.biodiv.org/socio-eco/benefit/casc-studies.asp

Note by the Executive Secretary (UNEP/CBD/WG8J/1/2) for the First Meeting of the Ad Hoc
Open-Ended Inter-Sessional Working Group on Article 8(j) and Related Provisions of the
CBD, held on 27-31 March 2000 in Seville, Spain: "Legal and other appropriate forms of
protection for the knowledge, innovations and practices of indigenous and local communities
embodying traditional lifestyles relevant for the conservation and sustainable use of biological
diversity".  Available online, with other papers for this meeting at:
http://www.biodiv.org/indig/Wg8il/index.him]

Indigenous Peoples and the Law: http:/www.kennett.co.nz/law/indigenous/index.html

The Working Group on Traditional Resource Rights at the Oxford Centre for the
Environment, Fthics, and Saciety, available at: htip://users.ox.ac.uk/~wetir/trrecent.him

CONVENTION ON INTERNATIONAL TRADE IN ENDANGERED SPECIES
OF WILD FAUNA AND FLORA (CITES)

CITES Home Page: http://www.cites.org/CITES/eng/index.shtml

‘CITES News -Plants’ - newsletter for the European Region:.
http://www.rbgkew.org.uk/herbarium/caps/cites/index.htm

European Commission: Wildlife Trade Regulation:
hitp://www,wemeorg.uk:80/species/trade/en/
or alternatively http://www.europa.cuint/comm/dgl /eites/home en.htm

TUCN: World Conservation Union: http://www.iuen,org/

TUCN Species Survival Commission: http://www.iucn.org/themes/ssc/

IUCN Medicinal Plants Specialist Group/German Federal Agency for Nature Conservation
On-line Directory for Medicinal Plants Conservation: http:/www.dainet,de/genres/mpe-

dir

World Conservation Monitoring Centre: http:/Avww.weme,org.uk/programmes/

TRAFFIC International: http://swww.traffic.org/
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TERM

Accession
See also Access to Genetic Resources, Acquisition, Curation,
Access to associated information and ethnobotanical knowledge
Access to derivatives
Access to genetic resources
...in the CBD,
See also Access to associated information and ethnobotanical knowledge, Acquisition of
Drerivatives, Acquisition, Genetic Resounrces,
Acquisition
See also Curation, Genetic Resources, PIC, Pre- and Post- CBD, Terms and Conditions.
Acquisition of derivatives
Agreement — see Written agreements
Authorised officer
See also National authorities.
Benefit-Sharing
...related to herbarium specimens
...as objective of the CBD
...related to plant genetic resources for food and agriculture
See also Curation, Comumercialisation, Country of Origin, Reasonable and Sincere
efforts, Stakeholders.
Best practice
See also Cultivars, Derivatives, Pre- and Post-CBD material,
Botanic Garden
See also Access, Benefit-Sharing, Curation, Ex situ Collection, Genetic Resources,
Herbarium specimens, Participating Institution.
CITES
See also Permits
CBD
... What is it?
...on access and benefit-sharing
...main issues
...as a treaty
...and botanical institetions
...5cope
...as applicable law
...on benefit-sharing
See also Pre- and Post- CBD.
Commercialisation
...defining commercialisation
...introduction to the commercial use of genetic resources
...commercial and non-commercial use of genetic resources
..commercialisation of pre- and post-CBD material
...drafting a policy on commercialisation
...standard terms in commercial contracts
...the situation where a commercially successful outcome cannot be guaranteed
...plant sales

Conditions, see Terms & Conditions

Contract
...standard terms in commercial contracts
...breach of contract

Country of origin
See also Benefit-Sharing, National laws, Prior Informed Consent.
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Cultivars
Curation

See also Access, Acquisition, Benefit-Sharing, Botanic Garden, Supply, Use.
Derivatives

...acquisition of derivatives.

See also Genetic resources.
Domesticated and cultivated species See Country of origin.
Endorsement of Principles

See also Implementation, Participating Institution.
Ethnobotanical knowledge and information

See also Access to associated information and ethnobotanical knowledge.
Ex situ collections

...difference with other ex sifu sources.

...other ex sify sources: markets and individuals,

See also Authorised Officer.
Genetic Resources

See also Acquisition, Cultivars, Herbarium specimens, National legislation, Supply, Use.

Harmonisation
Herbarium specimens
See also Botanic Garden, Genetic Resources.
Hybrids- See Cultivars
Images
Implementation
...of the Principles
...policy on commercialisation
...Annex 10 list of websites
See also Benefit-Sharing, Curation, Endorsement, Participating Institution,
Individuals
Information
...access to information and ethnobotanical knowledge
...access to information and images
...confidentiality
...sharing information as a means of benefit-sharing
In situ conditions _
See aiso Acquisition, Benefit-Sharing, Country of origin, Cultivars, Genetic Resources.
Legal status of Principles and CPG - See also Box 1 — Treaties, international
Conventions, Guidelines, Principles and Codes of Conduct: What are they?
Loans
See also Supply, Curation.
Markets
National authorities
See also Country of origin, National focal point, Prior Informed Consent, Stakeholders.
National focal point
See also National authorities
National Jaw/legislation
Participating Institution
See also Endorsement, Curation, Implementation,
Permits
...access or collecting permits
...CITES permits
...export permits
See also CITES, PIC.
Plant sales - See also Supply, Commercialisation.
Pre and Post-CBD Materials
...benefit-sharing
...commercialisation
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Prior informed consent (PIC)
See also Acquisition, Annex 8§ policy statement Country of origin, Cultivars, Curation,
Permits, Stakeholders, Written Agreements.
Project Group
See also Annex 9 for list of institutions and their representatives who participated.
Reasonable and sincere efforts
...related to Acquisition
...related to Curation
...related to Benefit-Sharing
Records
See also Curation.
Staff Management
Standards - Sce Best practice and Reasonable and sincere efforts.
Stakeholders
...obtain PIC from.
...how benefits should be divided
...indigenous and local communities
Supply
See also Curation, Pre- and Post- CBD, Terms and Conditions.
Terms and Conditions
...of acquisition
...of supply
...of use
See also Benefit-Sharing, Ammexes 1-3.
Tracking See Records, Curation
Unsolicited gifts
Use
See also Commercialisation, Curation, Terms and Conditions.
Written Agreements
...for acquisition
...for supply
...standard terms in commercial agreements
...examples in Annexes 2-6
See also Permits.
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